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Some Observations (oncerning the Labor 
Relations Act of 1935 


By Barrour S. JEFFREY 
Member of Topeka Bar 


Things move swiftly nowadays. A great body of labor law in a new 
field has taken shape in a relatively short time. It has developed so rapidly 
that it is suffering from rather severe growing pains which are emphasized 
by the fact that so many people are directly affected and all carry with them 
strong prejudices about it. That is true, even though most of such people have 
only headline information. They have a “feeling” about it and what thinking 
they do is highly adulterated by those feelings. 

I address myself to one part of this great, new branch of the law—The 
Labor Relations Act of 1935, known affectionately, or contemptuously, ac- 
cording to your “feelings,” as the Wagner Act. 

I feel I can say to you, without particular pride and entirely free of vaunt, 
that I have had a little experience, from the employer’s side, in connection 
with labor controversies and in the legal aspects thereof. My first real intro- 
duction was an investigation made at several points in Northern, Illinois to de- 
termine the source of some certain labor unrest. There, I talked and associated 
with workers who were debating whether to join “the union.” My assign- 
ment was to find out why. 

I was next introduced intimately with the general problem by being asked 
to sit in and observe negotiation of a collective bargaining contract with these 
same employees. The technique employed by both sides was enlightening. I 
was becoming educated in the experience. The great idealism of Unionism 
was not there. I saw nothing of the alleged efficiency of the employer execu- 
tive. I did come away with eyes burning with smoke, ears filled with a new 
lingo of profanity and a head full of actual aches. 

I have been in the coal fields of Kentucky in connection with labor un- 
rest; I have attempted to adjust grievances between several different em- 
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ployers and their employees, and some of it successfully; I have intimately 
seen attempted adjustments fail and a strike result; I have participated in 
its settlement and the adjustment of the grievances which precipitated and 
those which grew out of the strike; I have carried on negotiations for a union 
contract continuously during almost six months; I have participated in the 
settlement of controversies at the very door of a serious strike; I have adjusted 
several cases before the Labor Board and participated in the trial of cases 
before the Board. But the greatest surprise came to me when I was appointed 
as the representative of labor on an arbitration board. 

It would be impossible to avoid having some observations from these 
experiences. There is nothing so certain to me as the fact that the greatest 
single difficulty, and at the same time the only common denominator in con- 
sidering industrial relations and the NLRA, is emotion. It is common to all 
participants, and a purely rational or objective approach is very unusual and 
would qualify as news of the twenty-four caret variety. It finds its way into 
every discussion of the problems by the uninformed as well as the informed 
and most people are really not informed. The result is that industrial re- 
lations have too often achieved the unreasoning bitterness of a holy war.’ 

But it is not my purpose to here expound a formula for peaceful industrial 
relations. Still, I think it is necessary, to discuss the N.L.R.A. in any rational 
manner, that we keep in mind that the Wagner Act and the Labor Board 
were thrown headlong into this bitter emotional industrial battle. It would 
be an Old Testament miracle for either to escape unscarred. 

The history of the struggle of organized labor for recognition is intensely 
interesting, but too lengthy for review here. Still, let me say and show to you 
that the skeleton idea of the present law is not as new, novel or revolutionary 
as so many of us believe. It is nothing new to point out that the struggle 
between employer and employee is economic in its origin. The unequal bar- 

ining power between employer and individual employees quite naturally 
led the worker to attempt collective bargaining. It was found to be effective 
and the battle was on. By that, I mean many employers attempted to meet 
the new weapon of the worker by breaking up the collective organization 
through refusal to deal with it, by discriminations against members, spies, and 
refusal to allow employees to become members. Let me direct your attention 
to the report of the Commission on Industrial Relations, a body created by 
Congress in 1912, some 23 years before the Wagner Act. That Commission, 
after investigation and study, recommended: 


“4. That the Federal Trade Commission be specifically empowered 
and directed by Congress in determining unfair methods of competition 
to take into account and specially investigate the unfair treatment of 
labor in all respects, with particular reference to the following points: 

(a) Refusal to permit employees to become members of labor or- 

tions. 

(b) Refusal to meet or confer with the authorized representatives of 

employees. 
1. Fortune Magazine, October 1938, The G— D— Labor Board. 
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“s, That the Department of Labor, through the Secretary of Labor, 
or any other authorized official, be empowered and directed to present 
to the Federal Trade Commission, and to prosecute before that body all 
cases of unfair competition arising out of the treatment of labor which 
may come to its attention.” 


And so we have the theory that labor peace can best be obtained by collective 
bargaining—that by sitting down at a table and staying there long enough, an 
agreement will be reached. That is the background of the Wagner Act. That 
is its frame, its theory—to make collective bargaining compulsory and thus 
avoid industrial warfare. The vehicle may have defects and the drivers be 
road hogs, but can we condemn the idea? 

The Act was drafted into words by Senator Wagner, of New York, with 
the help of New Dealers and the A. F. of L., and passed by Congress in June, 
1935. Learned counsel gave extensive opinions which cost large fees that the 
Act was unconstitutional and illegal, but the Supreme Court, on April 12, 
1937, in a courtroom charged with high voltage political electricity, gave the 
Act approval in five cases, and the “bastard” was legitimatized.” 

Let us look briefly at the Act itself. 

Section 3 creates the National Labor Relations Board of three members, 
to be appointed by the President, but with the advice and consent of the 
Senate. 

Sections 4, 5 and 6 provide for the establishment of the Board, its officers 
and regulations to be issued by it. 

With Section 7, the Act gets down to stern reality, providing that em- 
ployees shall have the right to self-organization, to form, join or assist labor 
organizations and to bargain collectively through representatives of their own 
choosing. 

But Section 8 has supplied the heat. It provides that it is an unlawful 
labor practice for an employer: 


. To interfere with, restrain or coerce employees in the exercise of the 
rights guaranteed in Section 7; 

. To dominate or interfere with the formation or administration of any 
labor organization or to contribute financial or other support to it; 

. By discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage mem- 
bership in any labor organization. However, it further provides that 
nothing shall prohibit any employer from making an agreement with 
a labor organization to require, as a condition to employment, mem- 
bership in any labor organization, if such organization is the repre- 
sentative of the employees; 

4. To discharge or otherwise discriminate against an employee because 
he has filed charges or given testimony under the Act; 
5. To refuse to bargain collectively with representatives of employees. 


2, Associated Press vs. N.L.B., 301 U.S. 103; Washington, Virginia & Maryland Coach Company vs. 
N.L.B., 301 U.S. 142; N.L.B. vs. Jones & Laughlin Steel Corp., 301 U.S. 1; N.L.B. vs. Fruehauf 
Trailer Company, 301 U.S. 49; N.L.B. vs. Friedman-Harry Marks Clothing Company 301 U.S. 58. 
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Section 9 provides the method by which representatives of the employees 
may be designated or selected for the purpose of collective bargaining and that 
such representatives shall be the exclusive representatives of the employees 
for the purposes of collective bargaining in respect to rates of pay, wages, 
hours of labor, or other conditions of employment. The N.L.B. is given power 
to decide whether the unit appropriate for the purposes of collective bargain. 
ing shall be the employer unit, the craft unit, a plant unit or any part thereof, 
and the Board can certify the representatives which have been properly desig. 
nated or selected. With them the employer must bargain. 

The other provisions of the Act deal with procedure in preventing unfair 
labor practices, outline the investigatory powers and other matters in con- 
nection with appellate review. No penalties are provided in the Act for the 
non-compliance with cease and desist orders nor for refusal to comply with 
demands for access to or the production of books and papers, other than those 
available to the Circuit Court of Appeals or District Courts in proceedings 
to punish for contempt of orders. But the Board has power to order affirm- 
ative action, including reinstatement of employees with or without back pay. 

The procedure before the Board may at first appear to be confusing to 
the uninitiated. Until you have experienced a good ducking at the equator 
you cannot appreciate the power of Neptune. The machinery for operation of 
the Act follows closely similar provisions of the Federal Trade Commission 
Act, a pattern which has been approved as appropriate and constitutional. 
Whenever it is charged that an unfair labor practice affecting commerce has 
been or is being engaged in by any employer, the Board or its designated agent 
is authorized to issue a formal complaint, stating the charges and noticing the 
matter for hearing. The person complained of has a right to file an answer 
and to appear and give testimony, and interested persons are usually per- 
mitted to intervene. The Board thereafter states its finding of fact, either dis- 
missing the complaint if found unsubstantiated by proof, or issues an order 
requiring Respondent to cease and desist from unfair labor practices and very 
often to take incidental affirmative actions. 

Now, the orders of the Board are not self-enforcing. To secure com- 
pliance, the Board must petition the appropriate Circuit Court of Appeals 
and file with that Court the record made before the Board. The Court is 
authorized to make a decree enforcing, modifying or setting aside the Board’s 
order in whole or in part. A person aggrieved by a final order of the Board 
has also the right to obtain a similar review by the Circuit Court of Appeals 
through filing a petition that the order be modified or set aside. 


In designating or selecting the appropriate representatives of the em- 
ployees, the Board is authorized to investigate the controversy and certify to 
the parties the name or names of the representatives which it designated. In 
any such investigation, the Board must provide for a hearing upon due notice 
and may, if it desires, take a secret ballot of the employees or utilize any other 
suitable method to ascertain the representatives. Such investigation results 
merely in a certification of the fact as to the employees choice of represen- 
tatives. 
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Under the Act, the Board may exercise its function in unfair labor prac- 
tices only after a charge has been filed with it, which may be done by any 
employee or labor organization, but not an employer. Normally, a charge 
is filed with the Regional Director for the Region in which the alleged unfair 
labor practice has occurred. After a charge has been filed, it is investigated by 
the Regional Director. The employer is interviewed and also other persons 
who are likely to have any knowledge of the charge. If the Regional Director, 
as a result of his investigation, concludes that the charges could not in fact 
be sustained or that they are insufficient in law, he refuses to issue a complaint 
based thereon. In this event, his action may be reviewed by the Board upon 
request. If, however, the Director concludes the charges could be sustained 
by evidence and that jurisdiction appears to exist, he then attempts to secure 
compliance by the employer with the requirements of the Act, directing his 
efforts toward obtaining an agreement from the employer to cease and desist 
and to take affirmative action in such manner as the Board would require if 
the case actually went to a hearing and the charges were found to be sustained 
by the evidence. It has been very common to see an employer, on bended 
knee, post a notice that it intends hereafter to obey the law. However, in N.L. 
R.B. vs. Abell Co., 97 F. (2d) 951, the court refused to approve the Board’s 
order directing an employer to “post immediately in conspicuous places no- 
tices that it will cease and desist an illegal act.” 

If the Director is unable to secure compliance with his request, he issues 
and serves, in the name of the Board, a formal complaint containing a notice 
of hearing before one of the Board’s trial examiners. To that complaint, the 
employer has the right to file an answer. Public hearings are then had. Wit- 
nesses are examined at the hearing under oath, but not subject to the strict 
rules of evidence. The trial examiner is empowered and he very often does 
ask many questions of witnesses called by any party and frequently calls 
witnesses himself. In other words, he participates actively and positively in 
the hearing and does not sit by, merely as a referee or judge. After the hear- 
ing, the trial examiner is required to file an intermediate report which, since 
the Morgan case,* is served on all the parties, and they are then allowed to 
file, within ten days, a statement of exceptions to the report or any other part 
of the record. Such a report contains the trial examiner’s findings of fact on 
the evidence and his recommendations as to the disposition of the case. The 
Board may then decide the matter forthwith upon the record or after the 
filing of briefs or oral arguments and in many cases does require the taking 
of further evidence, either before the Board itself or a trial examiner.‘ 

The Board’s record in the courts has been particularly good and may be 
traced in part to its care in picking and developing its cases, as well as the 
fact the statute is very broad. 

Time forbids a detailed consideration of the many interesting problems 
that arise under the Act and its administration by the Board. Great volumes 
of orders, findings, appeals and comments have been written in the short span 


8. Morgan vs. U.S., 304 U.S. 1, decided May 31, 1938. 
4. For procedure before the Board, see First Annual Report of N.L.R.B., June 30, 1936. 
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of three years. But we should consider some of the most important develop. 
ments that have come about with the N.L.R.A. 

In the first place, a new emphasis was placed in the law upon the extent 
of the federal power over interstate commerce. With the exception of some 
criminal statutes, never before has the federal government successfully at. 
tempted to extend its jurisdiction over actions which are intrastate in them. 
selves, and an age old distinction between commerce and manufacturing has 
been rigidly adhered to and observed. But now the N.L.R.A. lays emphasis 
upon actions which affect interstate commerce without regard to whether the 
business or actions of the employer are actually interstate or even commerce, 
That concept has now been carried ever farther in the Fair Labor Standards 
Act of 1938. 

Of the five original cases involving the N.L.R.A. decided by the United 
States Supreme Court, the Associated Press and the Washington, Virginia 
and Maryland Coach Company cases involve parties who were directly and 
actually engaged in interstate commerce and no particularly new or startling 
development could be found in the decision of the Court. However, in the 
Jones & Laughlin Steel Corporation, the Fruehauf Trailer Company and the 
Friedman-Harry Marks Clothing Company cases, interstate commerce was 
not so clearly involved. In all of those cases, it was urged by the respondents 
that the employees over whom the controversy arose were engaged in pro- 
duction rather than interstate commerce, but the majority of the Court said: 


“The fact that the employees here concerned were engaged in pro- 
duction is not determinative. The question remains as to the effect upon 
interstate commerce of the labor practice involved.” 


After discussing the facts in the Jones & Laughlin case, which indicated 
that the particular plant involved received raw materials from many states 
and transformed them into various products which were thereafter distributed 
throughout many other states, the court held that the N.L.R.A. was appli- 
cable to the company’s business because: 


“Giving full weight to respondent’s contention with respect to a 
break in the complete continuity of the stream of commerce by reason 
of respondent’s manufacturing operations, the fact remains that the 
stoppage of those operations by industrial strife would have a most serious 
effect upon interstate commerce. In view of respondent’s far-flung ac- 
tivities, it is idle to say that the effect would be indirect or remote. It 
is obvious that it would be immediate and might be catastrophic. We 
are asked to shut our eyes to the plainest facts of our national life and 
to deal with the question of direct and indirect effects in an intellectual 
vacuum. . . . Instead of being beyond the pale, we think that it presents 
in a most striking way the close and intimate relation which a manu- 
facturing industry may have to interstate commerce and we have no 
doubt that Congress had constitutional authority to safeguard the right 
of respondent’s employees to self-organization and freedom in the choice 
of representatives for collective bargaining.” 
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From this, we apparently now have the established rule that even though 
an employer engages only in manufacture (an enterprise heretofore thought 
to be intrastate), if he obtains his raw materials from other states and ships or 
sells his products for other states, so that interference by industrial strife in 
the manufacturing activities has a direct effect upon interstate commerce, the 
manufacturer is subject to the provisions of the N.L.R.A. That seems to 
be true, even though the majority of the court in those cases said that the 
distinction between interstate and intrastate commerce still exists and that the 
Schechter & Carter cases were still good law but did not apply. 

The next step came with the Santa Cruz Fruit Packing Company case,° 
the Court holding that the interstate character of a manufacturer’s operations 
is not controlled by the origin of the materials used or by the place of sale, 
but whether a labor dispute is obstructing or will likely obstruct interstate 
trade. In that case, the Santa Cruz Company was a California corporation, 
engaging in canning, packing and shipping fruit and vegetables, the bulk of 
which were grown in that state. The court found that the direct relation of the 
labor practices and the resulting labor, dispute had injurious effects upon in- 
terstate commerce. The warechousemen in question were employed by the 
company in loading its goods either into cars of railroads or into trucks which 
transported the goods to the docks for shipment abroad or to other states. The 
immediacy of the effect of the forbidden discrimination against these ware- 
housemen, the court held, was found in the following chain of circumstances: 


“When the men found themselves locked out because of their join- 
ing the union, they at once formed a picket line and this was main- 
tained with such effectiveness that eventually the movement of trucks 
from warehouse to wharves ceased entirely. The teamsters refused to 
haul, the warehousemen at the dock warehouses declined to handle, and 
the stevedores between dock and ship refused to load, the company’s 
goods. These became, in the parlance of the men, hot cargo.” 


and the court concluded that it would be difficult to find a case in which 
unfair labor practices had more direct effect upon interstate and foreign com- 
merce. 

A recent decision (December 5, 1938) of the United States Supreme 
Court, makes even more clear the extent of the Federal jurisdiction. I refer to 
the Consolidated Edison case.’ The company is an operating concern sub- 
ject to the jurisdiction of the New York Public Service Commission and sell- 
ing manufactured gas and electric energy to local, residential and commercial 
consumers, the manufacture, generation and delivery of which is made en- 
tirely within the city of New York. However, some of the consumers are 
railroads, ferries, telephone and radio companies, all of which are themselves 
engaged in interstate or foreign commerce. The Edison Company also uses 
large quantities of coat and oil which it purchases from other states. The 
Court, in upholding the jurisdiction of the Board, did so on two grounds, 
although it was concedéd the company was not itself engaged in interstate 


6. Santa Orus Fruit Packing Co. vs. N.L.R.B., 303 U.S. 453. 
6. 965 F. (2d) 890 (10388). 
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commerce. It found that an industrial dispute between the Edison Company 
and its employees would disrupt and obstruct the free flow of interstate com. 
merce conducted by various of the customers of the company and in addi- 
tion found support from the Santa Cruz case, for jurisdiction of the Board in 
that company brought coal and oil into New York from other states and the 
labor dispute would interfere with the free movement of such products in 
interstate commerce. 

The Edison case brings home vividly to us that the N.L.R.A. does not 
recognize any difference, insofar as federal jurisdiction is concerned, between 
acts performed in actual interstate commerce and actions which affect, ob- 
struct or interfere with interstate commerce, even though such acts be entirely 
intrastate. 

The Board was not slow to apply the sanction given to it by the Court in 
Consolidated Edison case, for on January 14, it held that the natural gas 
operations of the Southern California Gas Company were subject to the juris- 
diction of the act. That company produced, delivered and sold all of its gas en- 
tirely within California, but some of its industrial consumers used the gas in 
their operations which consisted of either the production of products for ship- 
ment in interstate commerce or were actually in interstate commerce. 

Another group of cases that has caused considerable comment is that 
group involving affirmative orders of the Board. 


The enforcement orders of the N.L.R.B. are, as pointed out by Professor 
Handler,’ of two types. 




































































“1. Negative restraints, in the form of cease and desist orders which 
are designed to prevent the commission or the recurrences of unfair labor 
practices; and 


“2. Affirmative edicts which seek to redress the injury wrought by 
the employer’s infraction of the law.” 


It is Section 10 (c) which gives to the Board the power to: 


“take such affirmative action, including reinstatement of employees, 
with or without back pay, as will effectuate the policies of this Act.” 


























The statute, although expressly authorizing the reinstatement of employees, 
does not specify the circumstances under which such relief may be accorded. 
“Those matters were left to the Board for determination with merely the little 
guidance to be found in the general declaration of policy. However, it is 
easily understood that a negative order by itself would be entirely ineffectual 
where there has been a discriminatory discharge or where discrimination has 
been practiced in the rehiring of strikers. The inherent logic of the statute 
requires some affirmative relief in such situations, and that was quickly ap- 
prehended by the Board and by the Courts.”* 

Let us first consider the necessity and propriety of reinstating strikers 
where the cause of the strike lies in the fault of the employer, i.e., where the 
strike has been induced or prolonged by any unfair labor practice. Let us 


7. Labor Law Comments, No. 3, Aug. 1938, C.C.H. Labor Law Service. 
8. Labor Law Comments, No. 3, Aug. 1938, C.C.H. Labor Law Service. 
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suppose a case either where employers have been guilty of some unfair labor 
practice and the workers strike, or where the worker has been discharged on 
account of Union membership. The strike fails and the positions are filled 
by new workers. A cease and desist order forbidding continuance of the unfair 
practice condemned by the statute would be of little benefit to the workers 
whose positions have been filled. Thus, a negative order, or even a command 
to bargain collectively with the union, will not get the worker back to work. 

The Courts have sustained the Board in its rulings that reinstatement 
is proper to accomplish the aims of the Act in such situations and such orders 
have become almost traditional where a strike is induced or prolonged by 
some unfair labor practice’ or where the worker has been discriminately dis- 
charged on account of union membership or activity. 


The striker occupies a strategic position where the unfair labor practice 
has induced or prolonged the strike. Whatever other losses he may sustain as 
a result of the strike, his job, together with seniority rights and other priv- 
ileges, is safe except where the employer quits operations. Reinstatement in 
the latter instances would encounter formidable constitutional difficulties.’° 
Where an employee’s position has been filled, there is an obvious economic 
need for the services which he can render, but where there has been no re- 
placement, an order of reinstatement would impose unnecessary employees 
upon an unwilling employer. On account of this, the Board merely places 
such workers on a preferential reserve list for selection in order of their senior- 
ity to fill any vacancy which may thereafter occur. Occasionally, a provision is 
also inserted in the order for the discharge, if necessary, of employees hired 
after an unfair labor practice.’ 

By recent decisions of the courts, the employer is free to hire new workers 
and is under no obligation to reinstate the strikers where a strike has not been 
induced or prolonged by any unfair labor practice.’* The Board has not been 
quite certain of its position until the Mackay case, decided in the spring of 
1938. “The theory of the Courts is that the employer and his employee are 
engaged in an economic tug of war in which victory must go to the stronger, 
and the statute, not having been violated, has no application to such con- 
tests.”"* However, the Supreme Court in that case said that if the positions are 
filled during or after the strike, there must be no discrimination against the 
union members. 


The Board also issues affirmative orders where it is found that the em- 
ployer has dominated or contributed to the support of any labor organization 
by ordering withdrawal of recognition by the employer of a company con- 
trolled union and ordering its dis-establishment. The Supreme Court, in the 
Pennsylvania Greyhound case, approved orders entered by the Board dis- 
establishing an employee association which had received support from the 
employer."* “The mere withdrawal of recognition and the severance of re- 


. In re: Carlisle Lumber Company, 94 F. (2d) 158. 

. In re: Carlisle Lumber Company, 94 F. (2d) 158. 

- In re: Jeffery-DeWitt Insulator OCo., 91 F. (2d) 184. 

- Mackay Radio & Telegraph vs. N.L.R.B., 58 Sup. Ct. 904 (1938). 

. Labor Law Comments, No. 3, 0.0.H. Labor Law Service. 

- N.L.R.B. vs. Pennsylvania Greyhound Lines, Inc., 303 U.S. 261 (1938). 
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lations with the outlawed organization are generally insufficient. It is said the 
organization, if permitted to remain in existence, profits from the momentum 
developed during the period of the employer’s assistance and domination.” 
My own limited observation is that it does not and that it is in companies 
where employees have been taught the power of organization by company 
unions that an independent union finds its membership most easily obtained, 

As we step to the next class of cases, let us again divorce from our con- 
sideration any trace of the emotional approach and look very objectively at 
the law. It is easy to get mad about these things. I speak of cases involving 
the misconduct of union members. 

The Act does not expressly penalize the misconduct of unions or their 
members, and employers have no standing before the Board to make com- 
plaint of such misconduct or to seek any relief therefrom. However, recent 
judicial holdings indicate that misconduct of the employees may have some 
important legal consequences in the enforcement of the statute. But there are 
conflicting theories shown in the few court decisions dealing with the problem. 
The difference between the Board and some of the Circuit Courts of Appeals is 
fundamental."* In the Standard Line Company case, the employer was found 
guilty by both Court and Board of unlawful labor practice prior to and during 
a strike. The strikers were also found guilty of crimes in destroying property 
and terrorizing workers. But the Board ordered the company to reinstate 
16 of such strikers, saying; 


“With the exception of the 8 men who pleaded guilty to the commission 
of a felony and were given an indeterminate sentence of one to ten 
years in the state penitentiary, we cannot concur in the respondent'’s con- 
tention that these individuals have disqualified themselves from reem- 
ployment. The Board’s powers to order the reinstatement of employees 
is equitable in nature, to be exercised in the light of all of the circum- 
stances of the case. Here the respondent itself has violated the law of the 
land. Under all the circumstances and without condoning the illegal 
acts of the strikers, we feel that such acts should not be a bar to the re- 
instatement of any except the 8 mentioned above.” 


The Circuit Court did not agree and held all striking employees, who are con- 
victed of crimes designed to destroy employers’ property and to terrorize 
workers, need not be reinstated by an employer. They lost their status as 
employees. 

The Board has no power, under the statute, to issue any affirmative order 
against the union or a worker guilty of wrong-doing, and it is only by denial 
of the benefits of the statute can such misconduct be punished by the Board. 
“The Board at first conceived its functions to be equitable in nature and until 
recently this conception has permitted it to impart the doctrine of unclean 
hands and to deny relief in some situations where the worker has been guilty 
of misconduct.”** But it is easy to be sympathetic and “equitable” and it all 
becomes a matter of degree. Just what significance can be attached to mis- 


15. In re: Standard Lime & Stone Co., 5 N.L.R.B. No. 15, 97 F. (2d) 531 (June 18, 1938). 
16. Labor Law Comments, No. 2, 0.0.H. Labor Law Service. 
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conduct of union members, no matter how gross, where an employer has 
been engaged in any one of tha five species of unfair labor practices remains 
a question. The “you-too” finger, pointed by the employer at his accusers, the 
Board has usually held was not a justification for his own wrongdoing and it 
has proceeded on the theory that wrongdoing by whomsoever committed 
should be curbed and not condoned. 

We are all familiar, from the press, with situations where the worker has 
been guilty of some violence in connection with a strike or labor difficulty. 
Does that justify the employer in discharging the employee? The Board has 
often held that the employer does have the right where the discharge is 
prompted by the violence alone. But where it has found that union affilia- 
tion is the true motive for the discharge, the Board has not hesitated to order 
the reinstatement of the employee. The strict wording of the Act in those 
cases makes the conclusion inescapable that the law has been violated by the 
employer, and the Board has the statutory mandate to proceed against the 
employer regardless of what the striker has done. 

The propriety of requiring the employer in such situation to reinstate 
the worker is a separate question. I believe the Board has leaned to the side of 
the workers in the exercise of its discretion in these cases. Change in the 
Board’s attitude and amendment of the law to include actions of the union 
within the jurisdiction of the Board would seem desirable. 

The denial of reinstatement has been an exception rather than the rule 
in cases of conceded misconduct. The Board, however, has drawn a distinc- 
tion between felony and misdemeanor. Reinstatement is usually denied to 
those guilty of a felonious violence and granted to those guilty of only misde- 
meanors. That distinction was recently rejected by the Circuit Court of Ap- 
peals in the Standard Lime & Stone Co. case. Reinstatement has been de- 
nied an employee who was indicted for shooting and wounding a non-union 
man.’ Reinstatement has been ordered of workers guilty of: assault,’* vio- 
lence,'® stoppages of work,” stay-in and sit-down strikes,” carrying guns and 
shooting during strikes,” smashing windows and threats of serious property 
damage,” placing nails on road used by employer's truck,” interference with 
improvement of employer’s property,” and illegal picketing.* 

In the Kentucky Firebrick case, the Board ordered the reinstatement of 
thirty of thirty-one striking employees who apparently had engaged in a 
violent battle with non-strikers in which a number of people were wounded. 

It is only fair to say that it appears from the record in many of these cases 
that the employer accorded discriminatory treatment to those strikers who 
were guilty of misconduct, either prior to or during the strike. 

We may expect the issue raised under this class of cases to soon be re- 
solved, for the Supreme Court, on January 12 and 13, 1939, heard argument in 
18. U.S. Stamping Co., 5 N.L.R.B. No. 29. 

19. Biles-Coleman Lumber Co., 4 N.L.R.B. No. 86. 

31. Foanteal beteitcrslon’ ELRB. NLRB No. 124; Douglas Aircraft Co., 6 N.L.R.B. No. 108 

22. Kentucky Firebrick Oo., 8 N.L.R.B. No. 46. ey ee ee 
U.S. Stamping Oo., 5 N.L.R.B. No. 29 


24. Biles-Coleman Lumber Go., 4 N.L.R.B. No. 86. 
25. Kuehne Mfg. Co., 7 N.L.R.B. No. 87. 
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the Fansteel Metallurgical Corp. case.”* This case would seem to represent 
the limit to which the Board may go. In this case, the company was engaged 
in the production, processing and fabricating of raw metals in North Chi- 
cago. In most of its departments, the work was of a technical and scientific 
nature. During the summer of 1936, a union was formed by a small group of 
the employees with the aid of representatives of the C.I.O. and, after a mem- 
bership drive, the group presented a contract to the company containing pro- 
visions for regulation of working conditions, a closed shop with a check-off 
and recognition of the union. At that time, the Union did not represent a 
majority of the employees in the departments for which demand was made. 
Later, and after a majority of employees had joined the Union, negotiations 
were resumed and the closed shop demand withdrawn, but still the parties 
were unable to reach an agreement. However, while negotiations were still 
proceeding and while a conference was actually in session, about 100 employees 
seized two of the principal buildings in the plant. The foreman and other 
employees were requested to leave and warned that they had better do so 
peacefully. The buildings were then locked and barricaded from the inside 
and a complete stoppage effected in the operations of the entire plant. De- 
mand was made upon these workers for surrender of the plant and they were 
requested to leave. The strikers were then notified that they were all dis- 
charged for the violent seizure of the building. The state court then issued 
a temporary injunction against the continued illegal occupancy of the property 
after hearing at which counsel for the union and individual defendants ap- 
peared and were heard. A mandatory injunction was also issued and the 
sheriff attempted to secure the peaceful removal of the strikers from the 
building, all to no avail. When the officers attempted to force an entrance 
to one of the buildings, the strikers began bombarding the officers with large 
quantities of sulphuric acid, heavy steel and iron missiles and sharp tools “as 
a result of which many of the officers were burned by the acid and others in- 
jured by the missiles.” The strikers, however, continued their occupancy of 
the building for over a week and until they were finally evicted by the use of 
tear and emetic gas. Thirty-seven of the men that participated in the seizure 
of the plant were convicted and fined and most of them sentenced to jail and 
imprisonment. Many others were convicted of misdemeanors and several con- 
victed of contempt of court. The damage to the employer’s physical plant 
was in the reighborhood of $100,000. The Labor Board found that the strike 
had been induced by various unfair labor practices of the employer and held 
that the strikers had not lost their status as employees by participating in the 
stay-in strike, by their violence or the attempted discharge by the company, 
and therefore ordered reinstatement of all of the employees who had ceased 
work on the day the strike started, regardless of whether they had engaged 
in sabotage or violence. The Circuit Court of Appeals reversed the holding of 
the Board and held that such employees who engaged in violence were not 
entitled to reemployment because their status as employees had ceased, even 
26, 98 F. (2d) 875 (0.0.A. 7). 
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though it be admitted that the strike was induced by illegal action of the 


employer. 
Let that Court speak: 


“There seems to be no denial by the Board that there was ample 
cause for discharge. Indeed, in the argument before this court the Board 
admitted that the men in conducting a sit-down strike and resisting the 
officers ‘did a foolish and illegal act.’ Certainly it cannot be denied that 
an employer is warranted in discharging his employees, and severing 
that relationship, when they take and retain exclusive possession of his 
property against his will. They had a complete and adequate remedy, 
without cost to them, at the hands of the Board, by the use of which 
they would have lost nothing in time or wages, if their cause were just. 
The employer had no coordinate right in this respect. The employees, 
however, spurned this legal remedy, disregarding all law on this subject 
and essayed to settle the difficulty according to their own sense of right 
and justice, and contrary to the better thought of those who really have 
at heart the best interests of all laborers. In this they violated the law 
which they now seek to enforce against petitioner. We are convinced 
that petitioner was warranted in discharging the employees, and we are 
compelled to so hold in order to avoid placing our approval upon such 
activities as they engaged in. To do otherwise would be an injustice not 
only to the employer, but to the unions and their friends who wish 
them well. 


“Appellee contends that the petitioner did not actually discharge 
the employees. It is not denied, however, that it told them they were 
discharged, and why. The reason given was not that they were striking, 
or that they were members of a union, or that they were attempting to 
organize petitioner’s plant, or that they were seeking to bargain with 
it with respect to wages, hours or conditions, but, in language which 
could not be misunderstood, they were notified that it was because of 
their violent seizure and retention of the buildings. The Board seeks to 
parry the force of this notice by finding that petitioner did not really 
intend it as a discharge, and that the occupants did not think that it was 
so intended. This conclusion is not claimed to be based upon any direct 
statement to that effect by any representative of the company, but upon 
certain subsequent circumstances from which it is said petitioner’s 
negative intention may rationally be inferred.” 


The Board has violently disagreed with the decision of the court in this 
case on the theory that the Act does not penalize employees for their mis- 
conduct and that insofar as the Wagner Act is concerned, the Board has no 
authority to refuse to take cognizance and order redress of violations on the 
part of the employers just because there were two wrongdoers rather than one. 
The Board says that both it and the Court are without power under the Act 
to attach any punitive consequences to unlawful conduct of employees oc- 
curring in connection with labor disputes or strikes and that “when employees 





324 The Journa 


have ceased work in connection with a labor dispute or because of an unfair 
labor practice, the employer-employee relationship continues by force of law” 
insofar as the Wagner Act is concerned, and the Board may order the worker's 
reinstatement regardless of his conduct. 

Thus, within the last month, the General Counsel of the Board argued 
to the Supreme Court that the discharge of the workers by the company be- 
cause of their appropriation of the plant was ineffectual. The sit-down strikers, 
he said, retained the status of employees within the protection of the Wagner 
Act because the strike was caused by the company’s refusal to bargain col- 
lectively. The following interesting colloquy took place:* 


Mr. Cuuer Justice: “Does the act presuppose that the strike will be 
conducted in a lawful manner?” 

Mk. Fany: “I think it does, your Honor.” 

Mr. Cer Justice: “Suppose a striking employee met his employer 
on the street and assaulted him, and suppose the employer had strength 
enough to say, ‘I discharge you.’ Would the Board have the power to 
order his reinstatement?” 

Mr. Fany: “Yes, so long as such action would not be arbitrary or 
unreasonable, the Board would have such power.” 


If the Supreme Court upholds the contentions of the Board in this case, 
it will just about force an amendment to the statute to relieve from this one- 
sided feature of the law. On the other hand, the Court will do justice to all, 
including organized labor, and the law will be given a much better oppor- 
tunity to accomplish its aims of industrial peace, through quiet and rational 
bargaining, if the Board’s contentions are denied. 

Thus far, we have not considered what is an unfair labor practice, but 
please bear in mind there are five classes of condemned labor practices (see 
Section 8 of the Act) and we cannot adequately examine even one of them. 
No two cases arising under any one of the five are exactly alike. But for the 
sake of illustration, we can look at Section 8 (3). It is probably the most dif- 
ficult section of the Act to administer without a large margin of error because 
it involves questions of fact which are always in hot dispute. The section pro- 
vides, in substance, that the power to hire or fire or control the employees’ 
work cannot be used to discourage or encourage membership in a union. 

As soon as a man is discharged, he shouts a discrimination if he is a union 
member, and the employer explains it was done because he violated a working 
rule or his work was not satisfactory. It is nearly always impossible to secure 
conclusive proof as to the true motive behind a discharge. It is easy to under- 
stand the chances for error and why the Board has been attacked for its 
administration of cases arising under this section. 

The Board has repeatedly said that an employer may employ anyone 
or no one and may discharge for any like or dislike, subject to one restriction. 
It must not be to foster or hinder a labor organization or to work a discrimina- 
tion against a union member. From there, the Board begins with an acceptable 


27. The United States Law Week, Jan. 17, 1939. 
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mise—no man is discharged without a reason. The case ends in favor of 
the employer if it is found that the discharge is for some default in work. The 
reports are full of such cases. But suppose, as in the Jones & Laughlin Steel 
Corp. case, a crane operator is discharged for the assigned reason of inefficiency 
in leaving a key on a bench. The operator was known to the company as 
active in the union, and the company had adopted and was pursuing a strong 
anti-union policy. The Board ordered his reinstatement as a violation of 
Section 8 (3). There are hundreds of cases which might be considered as 
similar in that the alleged reason for discharge is the inefficiency of the work- 
er, which on examination appears as a trivial matter. They raise hard ques- 
tions of fact and irritate nerves. I have noticed an employer dislikes to have 
his action questioned by the worker and be called upon to justify it. 

My experience has been, and the observation of the Board’s record indi- 
cates, that the Board weighs heavily the general attitude of the employer 
toward organized labor in these close questions. If the employer has exhibited 
a general anti-union policy, he may expect a close issue of fact to go against 
him. The Board has been remarkably successful in the courts on these find- 
ings of fact, but has been considerably aided by the courts’ reluctance to inter- 
fere if there is substantial or even a fair basis in the evidence to support the 
findings. The statute also requires the courts to observe the findings of fact 
if supported by evidence. 


Under the Act, it is also possible for an employer to get caught, entirely 
innocently, between two fires. The case of the Washington Star is an excel- 
lent example.** The Star had agreed to bargain with the Newspaper Guild. 
Shortly after that, the Guild withdrew, or was ousted, from the A.F. of L. and 
joined the C.I.O. The A.F. of L. representatives then immediately called upon 
the company to advise the Star that the Teamsters Union had jurisdiction over 
all circulation department employees and that the drivers would not deliver 
or permit any of the company’s papers to be delivered the next morning un- 
less the twenty members of the circulation department joined the Teamsters’ 
Union. They chose to remain in the Guild as the papers went to press. When 
asked by the Star if they would guarantee delivery of the papers, the Guild 
refused, saying it was outside their jurisdiction. The company, then faced 
with the certainty that the papers would not be delivered, transferred the em- 
ployees to other temporary jobs in other departments and allowed the Team- 
sters to furnish new employees for the circulation department. 

After complaint was made to the Board, it ordered reinstatement of the 
Guild members in the circulation department and found the Star had vio- 
lated the Act by changing the employment status of the Guild members be- 
cause of their union affiliations, although there was no evidence of anti-union 
activity on the part of the Star. The plain and simple fact was that the com- 
pany had been coerced into a technical violation of the Act. The Board did 
remark that the company was in “an unenviable position,” but that was not 
of any help. The Circuit Court of Appeals affirmed the Board and said the 
company’s argument “should be submitted to Congress, but not to us.” 


28. N.L.R.B. vs. Star Publishing Co. (1938), 97 F. (2d) 465. 
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The appealing purpose of the so-called labor legislation is to equalize to 
some degree the bargaining powers of the employer and employee, and to 
promote industrial peace. That the N.L.R.A. has made for progress cannot 
be very well denied, but neither can it be denied that some of the very things 
I have mentioned today make for more strikes instead of fewer. The exper. 
ience should be of value, and before revision in the law is made, as it surely 
must be, that experience should be thoroughly canvassed in a sane and purely 
objective manner. I personally can’t hope for much improvement in in- 
dustrial relations until the emotional aspect is smothered by an objective ap. 
proach, and that I don’t believe will come about until the Act is made a 
two-way law with a mandate directed to employer and employee alike. 


EDITOR'S NOTE: 


For the benefit of lawyers interested in administrative interpretations of the Fair Labor Stan. 
dards Act, we are including herewith a list of regulations and interpretative bulletins obtainable from 
the Department of Labor. Requests for information should be as specific as possible, and all publi- 
cations should be ordered by number or title. Inquiries should be addressed to the Information Branch, 
Wage and Hour Division, United States Department of Labor, Washington, D.C. 

A rather comprehensive description of the principal provisions of the law has been embodied in » 
pamphlet entitled, ‘‘A Ceiling for Hours, a Floor for Wages, and a Break for Children: An Explanation 
of the Fair Labor Standards Act of 1938.’ 

Since October 10, 1938, more than four and one-half million copies, of this pamphlet have been 
distributed. A second pamphlet is now in the process of publication, containing an exhaustive ex- 
position of the Act and the varioys rulings and interpretations which now supgtemens it. 

Over one thousand letters of inquiry have been received and answered the Division prior to 
January 1, 1939, many of which questions and answers were of general application and have been 
mimeographed for distribution. All such forms of information—rulings, decisions, interpretative bulle- 
tins, ‘‘question and answer releases’’—are available to those interested. The Wage and Hour Divi- 
sion now has a mailing list of more than six thousand names. A simple postcard request will suffice 
to place a name on this list to receive additional releases as they are issued. 

The following Interpretative Bulletins had been issued prior to February 21, 1939: 

No. 1—General Statement as to the Coverage of the Fair Labor Standards Act of 1938. 

No. 2—Application of the Fai*# Labor Standards Act of 1938 to the District of Columbia and the 
Territories and Possessions (included in the same pamphlet as No. 1). 

0. 3—General Statement as to the Method of Payment under the Fair Labor Standards Act 
and the Application of Section 3 (m) thereto. 

No. 4—Maximum Hours and Overtime Compensation. 

No. 5—Further Statement as to the Coverage of the Fair Labor Standards Act of 1938. 

No. 6—Retail and Service Establishments—The Scope and Applicability of the Exemption Pro- 
vided by Section 13 (a) (2) of the Fair Labor Standards Act of 1938. 

No. 7—Forestry or Lumbering Operations Incident to or in Conjunction with Farming Operations. 

No. 8—Collective Bargaining Agreements under Section 7 (b) (1) and Section 7 (b) (2) of 
the Fair Labor Standards Act of 1938. 

Regulations issued prior to February 21 pursuant to requirements of the Act: 

Regulations Applicable to Industry Committees (pursuant to Section 5). Title 29, Chapter V, 
Code of Federal Regulations, Part 511. : 

yo on Records to be Kept by Sages (pursuant to Section 11 (c)—and Explanation 
of the Records Regulations. Title 29, Chapter V, Part 516. 

ts ~y Applicable to Employment of Apprentices (pursuant to Section 14). Title 29, Chap- 
ter V, Part 521. 

y Be Applicable to Employment of Learners (pursuant to Section 14). Title 29, Chapter 
» Part 522. 

a Applicable to Employment of Messengers (pursuant to Section 14). Title 29, Chap- 
ter V, Part 523. 

Regulations Applicable to Employment of Handicapped Persons (pursuant to Section 14) and 
amendment. Title 29, Chapter V, Part 524. 

Regulations Applicable to Industries of a Seasonal Nature (pursuant to Section 7 (b) (3)—and 
amendment. Title 29, Chapter V, Part 526. , 

Re tions Determining the Reasonable Cost of Board, Lodging, and Other Facilities (Pursuant 
to Section 3 (m). Title 29, Chapter V, Part 531. ; 

gulations Defining the Term ‘‘Area of Production’’ (pursuant to Section 7 (c) and Section 
13 (a) (10)—and Amendment. Title 29, Chapter V, Part 536. 

The Act itself (Public No. 718—75th Congress: Chapter 676—38d! Session; 8. 2475) also has been 

reprinted for distribution. _I.FE 
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ADMINISTRATIVE FUNCTION AND THE CourRTS 


The -Administrative Function and the Courts* 


By James Barctay SmirH 
Professor of Law, University of Kansas 


The universal fashion now among persons conscious of government is 
to discuss the administration of law through tribunals other than courts. It 
is not the purpose to trace here in any detail the interacting forces which give 
rise and fall to the graph but only to follow the landmarks of American 

vernment which must receive some objective treatment if the validity of 
specifics is to be predicted. We find the grist of such tribunals somewhat 
hysterically referred to by some savants as “new liberties”;’ or in grandilo- 
quent architectural grandeur as lance-breaking on pure law; or as the phys- 
icists of old with their three elements of earth, fire and water seeking always 
a fourth estate, find it in the new functions created after the Civil War? As 
any body, natural or politic, grows to maturity, its activities change and cum- 
ulate. All, however, involve life and service or achievement. If our govern- 
ments are created to govern for the benefit of the people under constitutional 
limitations, the manifestations of government may vary as expediency, through 
supposed emergency or otherwise, points at the time. The duties of govern- 
ment seem largely cumulative as societal complexities increase, but they re- 
main, with us, for the benefit of the governed. Where rights and immunities 
are created by the Constitution in the individual there is a disability in the 
government. The agency is limited, and only the principal can increase the 
authority of the agent to obligate. But the agency of government is most 
general and there is imposed upon it the duty to be efficient and the duty of 
self-preservation.’ By the very fact of human limitation, individuals have a 
maximum capacity. When that individual output is reached either production 
and supervisory administrative range have reached the maximum or the in- 
dividual must call someone to his assistance to function under his direction. 
This is elementary whether applied to private or public life, and is no newer 
than life in groups. There is no doubt that some of the nobility of the early 
English court vied with each other in lance-breaking on rules of law (or was 
it at windmills that were not there?) when the king, finding that he could 
no longer do all the necessary legwork and effectively personally supervise and 
administer all details of lawmaking, interpretation, and execution, gathered 
about him a few experienced selected groups to aid in the administration of 
government. Special training gave confidence, necessity brought dependency, 
and we have created in provincial barbaric England courts and legislatures. 
The simple point is that the business of government has always, as any other 
task too great for individuals, been distributed for administrative purposes 
when necessity requires. It is obvious that perfected specialized departments 


* This article originally appeared in 12 Univ. of Cincinnati L. Rev. 459 (Nov. 1938), and is reprinted 
here with the permission of the University of Cincinnati Law Review.—J. B. 8. 


1. Landis, ‘‘Administrative Agencies in Government,’’ Dun’s Review 8 (Nov. 1932). 
267 ioe ‘*The Place of the Administrative Tribunal in Our Legal System,’’ 24 A.B.A.J. 
3. ‘‘Government, federal, and state, each in its own sphere owes a duty to the people within its 
isdiction to preserve itself in adequate strength to maintain peace and order and to assure the 
just enforcement of law.’’ Hamilton v. Regents, 293 U.S. 245, 55 Sup. Ct. 197 (1934). 
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were not struck full-grown from the king’s brow, but as duties increased on 
these agencies first called to the field of specialized function, there evolved, 
ultimately out of the private state, courts and legislatures as we know them 
in modern society, and the departmentalization of older orders was reflected, 
But specialization then as now left preliminary sifting processes to subordinate 
contact agencies in all departments, whether executive, legislative, or ju- 
dicial. Many of these subordinates must, necessarily, in carrying out the legis. 
lative standards, interpret those standards, supplement those standards by 
rules of ‘administration, and decide whether particular facts are within the 
scope of the legislative purpose. The ultimate authority to do all of these 
finally, whether vested in an individual or a group, is the despotism against 
which our plan of government takes its first stand by the departmentalization 
galvanized by the Constitution of the United States. This does not contem- 
plate that practices of each may not be employed by subordinate contact 
sifting agencies any more than no national forest legislation can be enforced 
unless the President personally occupies all of the watch towers simultan- 
eously, or that no assessment is valid unless initially the fact of tax liability, or 
value, is determined in every instance by the Supreme Court of the United 
States. It is only the broad general division as a working principle which is 
required by the Constitution. Even within the Constitution each of the de- 
partments is given some of the function of the others. The courts are given 
appointive and rule making powers. Congress tries an impeachment and 
confirms appointments. The President participates in legislation, etc.‘ The 
principle is to be applied in a practical world and comprehends division of 
power, labor, and responsibility. 

In times of change or of danger to existing institutions and tradition, 
and of governmental practice, there is a natural invitation to at least two classes 
of propagandists. There are those who seek, during a period of ineffective- 
ness of government, to set up practices conforming to their own ideas, more 
or less originally conceived, with an undefined impression that through such 
non-use and abandonment the established order will undergo atrophy. Others 
seek their ends by direct attack for the purpose of destruction of long-cherished 
institutions on the assertion that, for example, the Supreme Court by contin- 
uing to recognize constitutional principles is an obstacle to progress. Progress 
to where—oh! that matters not—just an obstacle to progress. It is not my 
purpose to vilify any one.’ It may be that plans and practices were suggested 
with full honesty and which might lead to a better order. I have no brief for 
bungling legislation, but I am irritated by the threat to American liberties to 
point out that however or by whomever the Marxian philosophies are pro- 
moted, they are not consistent with the fundamental principles of American 
government.’ This does not involve evolution to amendment when exper- 


4. Cf. United States v. Curtiss-Wright Export Corporation, 299 U.S. 304, 57 Sup. St. 216 (1936). 

5. Cf. Rathbun v. United States, 295 U.S. 602, 55 Sup. Ot. 869 (1935). 

6. One benefit which promises to come from the plethora of discussion of administrative law is 
that conscious familiarity with the subject, as a matter of statesmanship, will dissolve the mystery, 
suspicion and, distrust by which it is now glamoured and make possible sane simplification. 

Cf. The credulity expressed in the Hearings on S. 3676, 75th Congress, and ‘‘Report of the Spe- 
cial Committee on Administrative Law,’’ 62 A.B.A. Rep. 789 (1937). ; 

7. Cf. 8 U.S.C.A., § 381. It is ‘the duty of a citizen to ‘‘support and defend the Constitution 
and laws of the United States against all enemies, foreign and domestic, and to bear true faith and 
allegiance to the same.’’ 
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jence points out that modification of individual constitutionally-protected 
rights is necessary to make possible the closer adjustment of government to 
the needs of the governed. Most of the propaganda, however, for even this 
“conservative” method has been based on an assumption of needs and de- 
sirability which are doubtful at the best. The question of whether to amend 
the Constitution is one of the most serious that confronts the American 

ple. If, under its present form, it is impossible for the government to serve 
the needs of the people, such necessary change is contemplated by its own 
terms. The factual impossibility of such modification of the previous form 
of government was the primary reason for its failure. Changes might either 
be to withdraw existing powers or to grant additional powers. All em- 
phasis in terms of amendment to further administrative action has been to 
increase, not to decrease governmental powers. The correlative of increased 
governmental power in this problem is reduced individual liberty—liability 
to disturbance in person or in property now secure. Surely the restraint upon 
such action so expensively obtained should not be lightly given up.* It is con- 
spicuous that the advocates of such amendment are those who consider the 
Supreme Court, under the doctrine of judicial review, an obstacle to progress 
and good government. If this were true and the result were worth the sacri- 
fices, all should go along with them. I find such contention is not founded 
upon the ideals of American institutions but upon the advocacy of executive- 
legislative absolutism which is but an anglican synonym for the Marxism 
which furnishes the underlying principle reflected in the new European gov- 
ernments. An attempt will be made later on to show that experience demon- 
strates that corrective process is both necessary and desirable to preserve that 
which is most valuable to Americans and is not unduly expensive. This does 
not come from. any idea that it is sacrilegious to criticise a court when reason 
indicates that it has committed error, nor that there is not as much loyalty 
and patriotism in executives and legislators as there is in judges as individ- 
uals. Clearly William Howard Taft was as sincere and noble as chief execu- 
tive as he was as chief justice, and no one questions that Mr. Justice Sloan 
was no more sincere nor able than is now Mr. Public Service Commissioner 
Sloan.’ Each department is bound by the same constitutional oath and pro- 
tected by the same presumption of purity of purpose, but this is beside the 
point. 

Those who posit the advantages in their own ideas of a Marxian perfec- 
tion picture,” with an indignant tone of defeat and hopelessness, because of 
the decisions of the Supreme Court of the United States, administrative law 
as a greased pig conceived in an Act to Regulate Commerce in 1887, and ham 
strung by the Ben Avon Borough Case in 1920. Nothing could be so com- 


8. Of. Dodd, ‘‘Adjustment of the Constitution to New Needs,’’ 22 A.B.A.J. 126 (1936). 

9. ‘‘The administration of justice by the courts is not necessarily always wise or certainly con- 
siderate of circumstances which may properly mitigate guilt. To afford remedy, it has always been 
thought essentiah in popular governments, as well as in monarchies, to vest in some other authority 
than in the court’s power to ameliorate or avoid particular criminal judgments. It is a check en- 
trusted to the executive for special cases. To exercise it to the extent of destroying the deterrent 
effect of judicial punishment would be to prevert it; but whoever is to make it useful must have full 
discretion to exercise it. Our Constitution confers this discretion on the highest officer of the na- 
tion in confidence that he will not abuse it.’’ Ex Parte Grossman, 267 U.S. 87, 45 Sup. Ot. 332 (1925). 

10. Cf. Dobrin, ‘‘Soviet Jurisprudence and Socialism,’’ 52 L.Q. Rev. 402 (1936); Gsovski, ‘‘The 
Soviet Concept of Law,’’ 7 Fordham L. Rev. 1 (1938). 
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pletely without foundation. Two examples seem sufficient to show the ab. 
sence of novelty in administrative function. From the foundation of our 
scheme of political institutions, however remote they may be, Anglo-American 
governments have employed organized subordinate legislative-political agen. 
cies, up and down the land, to administer extra-judicial legislative standards 
directly affecting property and persons and to promulgate regulations within 
the scope of those standards. Secondly, wholly within the judicial machinery, 
our governments have been developing standards for expedition relative to 
corrective processes in appellate tribunals where personal and property rights 
depend upon the determination of fact. While neither has been scientific 
perfection, both boast the greatest experience and offer the most fruitful 
analogy of institutional function. The first we call municipal corporations 
and then expel them from our school on the theory of racial segregation, and 
the second similarly with a summary—that is a purely “judicial” problem. The 
first congress gave special administrative powers to the President and such 
cabinet officers as were then created. Every Congress since has added to them. 
Heart seems to be taken in showing that government has gone to the dogs 
through the incompetence of the courts because of inexperience in admin- 
istrative matters. And this inexperience is shown by the fact that digest pub- 
lishers do not set up a title “Administrative Law” and that only recently the 
term appeared in the index of reports. It is true that many law schools call 
themselves progressive because they are the first to buy all the stuff of case- 
book publishers, but it would not seem that the answer to whether or not 
governments can and have done some things depends upon the wares of book 
merchants. We heard a similar refrain a few years ago, when the fad was 
Conflict of Laws, that the choice of applicable rules must be novel because not 
classified in the digests. To paraphrase a famous expression — it was there 
nevertheless. As to the second proposition there is obviously a great dif- 
ference between not being able to travel at all and the choice of roads. It will 
be shown later that the form of legislation, the statesmanship, has provided a 
rocky road and that the Ben Avon Borough Case presents no incapacity to 
travel expeditiously to a proper conclusion. 


Law is the will of the sovereign. It is the sum of the standards so willed 
for social control. To apply that which has been preestablished, not what is 
the wisest, as the measure of legal relations resulting from established facts 
is the function of our courts.’ Statesmanship must seek the wise rules per- 
severing for the future benefits of experience in predictable comparable sit- 
uations and supplementing when destiny no longer extends an iron hand 
but leaves to the adult the responsibility of choice—knowledge with ameliora- 
tive prophetic powers expressed as rapidly as the body politic can assimilate 
progress promises sound political growth. Under our system of constitu- 
tional law, the individual has no privilege to resist encroachments upon his 
liberty or property within the range of legislative choice. The wall to which 

11. ‘‘Whether a wise statecraft will favor or condemn this exaltation of the strong is a matter 
of legislative policy with which the courts are not concerned. The question is not for us whether the 


workings of the law have verified the theory or disproved it.’ Hegeman Farms Oorporation vy. Bald- 
win, 293 U.S. 163, 55 Sup. Ot. 7 (1934). 
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he must first retreat is the Constitution. But when there the right of self- 
defense is recognized, and the courts, under the doctrine of judicial suprem- 
acy, champion his resistance to governmental excesses. This is elementary 
in our system. Where there is no power independent of the executive-legis- 
lative to interpret, pronounce, and execute the law, the government must 
either perish through its own imbecility, as was the case of the government 
under the Articles of Confederation of 1781-1788, or other powers must be 
assumed by the legislature to the destruction of liberty. The constitutional 
rule of immunity available to the individual is subject to change only by 
the sovereign will and so it must follow on the most elementary principle 
that those who contend that the agent alone has power to change his own 
authority are mistaken. There would seem to be a complete answer on 
principle to those who seek to establish constitutional power by abuses of 
governmental authority by any theory that the actual course of adminis- 
trative process is itself the measure of individual liberty and property rights. 
Its elementary force would seem even more directly explosive of any theory 
of administrative absolutism. Either there is no Constitution or to the Su- 
preme Court must be preserved the jurisdiction to declare illegal govern- 
mental abuses of private rights, or for that matter any other constitutionally 
prohibited legislative or executive action. If a simple societal organization 
required absolute limitations on governmental agencies when abuses would 
be relatively conspicuous, increased complexity of government with increased 
opportunity for abuse of power calls all the more for some ultimate impartial 
tribunal for the adjudication of abuses whether through overzealous good 
faith’ or well-disguised bad faith.” 


Where government exists for the benefit of the personnel of its admin- 
istration and draws to itself as such sovereign personality, no limitation exists 
upon its exertion, however extensive its intrusion may be upon personal lib- 
erty or property rights. It was from this unlimited power, whether called 
the divine right of kings to govern wrong or dictatorship, that the American 
people turned in setting up the novel scheme of our governnment under a 
plan of fundamental limitations upon governmental powers called a consti- 
tution. More than this, under the concept of social compact through a repre- 
sentative government, the people are themselves the sovereign expressing 
their will through agents under a representative form of government.”* While 
the plan of the social compact contemplates that the whole people covenants 
with each citizen and each citizen with the whole ‘people that all shall be 
governed by certain laws for the common good, the Constitution, subject to 
the conditioning effect of the covenant upon private rights, creates through 
limitations, areas of immunity to the citizen, his property and person, from 
governmental action. Thus, the outstanding phenomenon of our government 
is that the individual is vested through the Constitution with rights greater 
than the power of the government. However, these rights are all conditioned 
in the enjoyment of their immunity from governmental interference upon 

12. Of. West v. Standard Oil Co., 278 U.S. 200, 49 Sup. Ct. 188 (1928), and Morgan v. United 


States, 298 U.S. 468, 56 Sup. Ct. 906 (1936). 
13. Munn vy. Illinois, 94 U.S. 113 (1877). 
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the ultimate fact of whether or not the common good requires curtailment 
of individual action. Without the establishment of this fact, other than in 
the law of crimes and torts, there is no power in our governments to control 
freedom of action and enjoyment of property. When the individual gains 
such a position of advantage that he is able to upset the balance of the normal 
adjustment of supply and demand and through this advantage of position, 
to conduct himself or to use his property so as to necessarily injure the whole 
people, his conduct is a violation of the covenants of the social compact which 
serve, as it were, as a condition subsequent upon the unlimited enjoyment 
of his estate and gives a right and power of entry to government to enter 
and reestablish a wholesome balance for common benefit. To the extent 
that the individual has thrust himself above this proper level of activities, 
he enjoys no constitutional right to protection, either as to his person or as 
to his property. Until the government sees fit to exercise its proper leveling 
function, he may enjoy uncontrolled the advantage of his position, but he 
acquires no immunity, he acquires no unconditioned property rights. Such 
property as he may have gained by these abuses of privilege may be destroyed 
by legislative action. When the legislature so acts, its action is the exercise of 
the police power. Thus, that no part of the value or property which he 
enjoyed by capitalizing and charging too much for public utility service; or 
his home, if it will be a means of spreading fire to the rest of the community; 
or his beautiful shade trees if they threaten to infect his neighbors’ orchards; 
or his dairy herd if its enjoyment will spread disease to the community; or 
the contents of his meat market if unwholesome, even though it had a market 
value; or the most beneficial uses of property when inconsistent with a zoning 
plan, may be destroyed without compensation pursuant to legislative man- 
date. It is elementary that if rights are made fundamental through the Con- 
stitution, that there can be no selection of some over others by either courts 
or legislatures, unless there is to be no more permanence to constitutional 
principle than the unchanged will of some agency of government, whether 
that agency be legislative or judicial. The function of the judiciary is to 
preserve these rights by declaring the excessiveness of legislative action by 
finding governmental trespass upon the private property and privilege area 
immunized to the individual by the Constitution. (It is also the duty of the 
judiciary equally bound by constitutional oath so to conduct itself). It must 
then follow that when such right, or alleged right, is properly presented 
under a claim of legislative trespass, either the jurisdictional fact must be 
open to the protective judicial determination or the capacity to destroy the 
Constitution must be resolved into benevolent legislative despotism. 

We seem often to lose sight of this elementary and fundamental prin- 
ciple. This, the nature of our government, is the genesis of our order. 
Through it the spirit of the supremacy of law is ordained. Law is but the 
sum of the standards of social control. Where there is no constitutional 
right involved, these standards are subject to adjustment by the legislature 
without restraint. However, within the range of the individual’s curtilage 
of constitutional immunity, the legislature has no choice nor privilege to 
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enter. Thus, it seems to be immaterial what A thinks" ‘or C thinks’ should 


be the law, or how European governments now express sovereignty in gov- 
ernmental control of the area from which in America our Constitution 
fences out governmental trespass to individual property and liberty. Always 
the function of government in expressing its authority is in the administra- 
tion of its laws. It must follow that if the Constitution limits governmental 
action, it matters not how the trespasser be clothed. The ultimate question 
must be, “Is there trespass?” So, whether the agent be called a judge, or 
an executive, his official duty is to administer the law—to apply preestab- 
lished legislative standards to the operative facts within the scope of these 
standards. Certainly in whatever form expressed, it is the administration 
of law. When the administration involves the determination of operative 
facts and the selection of rules applicable to the establishment of ultimate 
facts through the probative force of evidentiary facts, the function is judicial 
in the traditional sense. Even the initiative to call persons to the bar of justice 
because their conduct exceeds the restraints legislatively declared, does not 
cause the function to cease to be judicial. Neither does the fact that the 
initial tribunal for trial has power to provide rules of procedure or other 
method of disclosing evidentiary facts preclude judicial character. Where, 
however, emphasis on such initiative is increased and power to supplement 
the norms of future human conduct, the quasi legislative function, is given 
the task is not conveniently performed by the traditional court and may be 
beyond the capacity of some of our states and federal courts under their 
respective constitutional limitations. Here, whether necessary or not, neces- 
sary in some instances but not in others, we have created more flexible and 
better-equipped tribunals than the courts have been. It is around the activity 
of these tribunals whose conduct generally is labeled “administrative law” 
that the maelstrom now whirls. 

There can be no doubt that if governmental power is unlimited a very 
efficient government can be at least temporarily created under the direction 
of one man. He will, as experience shows, give direction to his policy through 
the assistance of a committee (or commission) of state, which exercises under 
his direction, legislative, executive, and judicial powers. This is now the 
method of the new regimes of central Europe. The sum of results does not 
seem, in so far as we are concerned as observers, to differ much when the 
committee is itself the state as under the Russian plan**—an individual seems 
to dominate policy and there is no division of labor, power, responsibility, 
or accountability to the people in an English-speaking sense of representative 
government. Nor, while our own government remains unchanged in theory, 
is it material, however interesting a system of administrative absolutism may 
be, say in France, if their government has no delimiting factor as with us. 
How the French may hop about from one agency of governmental adminis- 


(1929). ‘Some Aspects of Administrative Law,’’ Journal of Society of Public Teachers of Law 10 

15. Cohen, ‘‘Transcendental Nonsense and the Functional Approach,’’ 35 Col. L. Rev. 809 (19385). 

16. Dean, ‘‘The Political Structure of the Soviet State’’ (1932); Ericson, ‘‘Modern Russia’’ 

(2088); Debber, **Soviet Economics'’ (1933); Batsell, ‘‘Soviet Rule in Russia’’ (1929); Dobrin, 
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tration to another will not solve problems under our established doctrine of 
supremacy of law through an independent judiciary." 

There cannot be the slightest doubt that whenever existing agencies of 
government have proved themselves incompetent to handle the business of 
government which’ must be handled auxiliary agencies have been created, 
This result is one of necessity and has probably been true, as it must have 
been, in every organized society. Certainly it has been true of English-speak- 
ing peoples. It is ‘also true as an inherent human weakness that there is a 
marked tendency to overdo our own importance. This is reflected in govern- 
mental excesses and, in relation to the problems here discussed, to the creation 
of unnecessary auxiliary agencies of government and excesses of those agen- 
cies. Relatively simple needs of such supplementation point to a method 
which may be abused as a habit. Periods of continence are often followed by 
excesses. In early American history, we find a temper resulting from the 
reaction of refugees from political persecution in an asylum state. Here under 
primitive conditions they were individually self-sustaining and self-sufficient 
(a truly rugged individualism). Instinctively they turned against govern- 
mental interference with the entrepreneur. Governmental paternalism was 
unnecessary and feared. But where delegation was necessary and convenient, 
we find no hesitancy to employ administrative agency. The county, town- 
ship, and town were employed perhaps more extensively than at present in 
local contact matters for state purposes. (The theory of the right of local 
self-government may be passed over.) When occasionally maladjustment 
appeared it was conspicuous and could be handled by the courts. While there 
were few public utilities, such businesses as were so recognized were sub- 
jected to the leveling process of the social compact through common law 
actions. These actions protected both parties; for example, if the rate were 
too high the shipper could recover the excess, and the carrier could collect a 
reasonable charge from the non-paying shipper. If the butcher abused his 
position there seems to have been no question that the abuse could have been 
corrected by direct action of the legislature or through its auxiliary, the gov- 
erning body of the city. The latter method was applied when the former 
was inappropriate. When we pass to the middle of the nineteenth century 
maladjustment through economic tyranny of public utilities was more widely 
and sharply felt. The widespread operation exceeded the capacity of cor- 
rective process of the courts and the state legislatures dealt directly with the 
problem by fixing carrier rates. In the meantime, Congress, except for the 
municipal affairs of the District of Columbia, was under no pressure to enter 
the field of control of individual or corporate conduct of business. When, 
however, the previously approved”* direct regulation of interstate carriers was 
found to be reserved to the Congress under the commerce clause, the inertia 
of Congress was overcome and the Interstate Commerce Commission was 
created in 1887. There is no novelty now or then or earlier in such expression 


17. What the French seem to seek is not to establish administrative absolutism but to insure cor- 
rective judicial process through courts not dominated by a statutory or code rule. The basic plan seems 
to seek the selective freedom of juristic method characteristic of the common law as distinguished 
from the civil law courts. Cf. French Civil Code, Art. 5. 

18. C.B. & Q. R.R. v. Iowa, 94 U.S. 155 (1887). 
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of government. Nor similarly has there ever been any question as to the 

wer to correct an established social, political, or economic maladjustment 
where the common need is clear. With the recognition of legislative power 
to adjust conditions for the benefit of all, some of the state legislatures ac- 
cepted the judicial approval as license to enact self-serving legislation for the 
groups or individuals constituting the majority personnel of the legislature. 
This on its face was not governmental action for common necessity and good 
but the appropriation of one individual’s property for the benefit of another. 

It now becomes necessary to observe how the Constitution was applied 
to prevent legislative profligacy and prejudice whether expressed directly or 
indirectly. 

“The difference between the departments undoubtedly is, that the legis- 
lative makes, the executive executes, and the judiciary construes the law; but 
the maker of the law may commit something to the discretion of the other 
departments, and the precise boundary of this power is a subject of delicate 
and difficult inquiry, into which a court will not enter unnecessarily.”"* We 
are not immediately concerned with the extent to which Congress can pro- 
mote cooperative action between the several departments but with the func- 
tion of the judiciary where a, case is properly brought showing that the con- 
stitutional authority of our governments has been exceeded whether by dis- 
regard of departmentalization within the government or of private individual 
rights. Older systems of law apparently recognized official action, at least in 
primary legislation, as the final measure of legal relations. It was said that 
“When doubts arise concerning the meaning of law, whether from an error 
in committing it to writing, or from the obscurity of the expressions made 
use of by the legislator, it is for the legislature alone to explain such doubts.””° 
The creative difference in the plan of government established here in 1787, 
was that permanent delimitation upon legislative action must be ascertained 
by the judiciary both in finding the meaning of the Constitution and of the 
statute, and in measuring the latter by the former. This was a difficult transi- 
tion for the courts to recognize in the successor to the British Parliament 
in America. In Hylton v. United States the Court was reluctant to under- 
take it, saying that it was then unnecessary to declare the rule. However, with 
seven more years of experience under the new government, the Court gave 
full form to the basic function of the judiciary and the effect of our Consti- 
tution upon legislative trespass” in the following since unquestioned lan- 
guage: “The Constitution is either a superior paramount law unchangeable 
by ordinary means, or it is on a level with ordinary legislative acts; and, like 
other acts, is alterable when the legislature shall please to alter it. If the 
former part of the alternative be true, then a legislative act contrary to the 
constitution is not a law; if the latter part be true, then written constitutions 
are absurd attempts on the part of the people to limit a power in its own 
nature illimitable. Certainly all those who have framed written constitutions 
contemplate them as forming the fundamental and paramount law of the 


19. Wayman v Southard, 10 Wheat. 1 (1825). 
20. Las Siete Partidas, Partido I, Title I, Law 14. 
21. 8 Dall. 17% (1796). 

22. Marbury v. Madison, 1 Oranch 137 (1803). 
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nation, and consequently the theory of every such government must be that 
an act of the legislature repugnant to the Constitution is void. This theory 
is essentially attached to a written constitution and is consequently to be 
considered by this court as one of the fundamental principles of our society, 
It is not, therefore, to be lost sight of in the further consideration of this 
subject. If an act of the legislature repugnant to the consideration is void, 
does it, notwithstanding its invalidity, bind the courts and oblige them to 
give it effect? Or in other words, though it be not a law, does it constitute 
a rule as operative as if it was a law? This would be to overthrow in fact 
what was established in theory, and would seem at first view an absurdity 
too gross to be insisted on. It shall, however, receive a more attentive con- 
sideration. It is emphatically the province and duty of the judicial depart- 
ment to say what the law is. Those who apply the rule to particular cases 
must of necessity expound and interpret that rule. If two laws conflict with 
each other the courts must decide on the operation of each. So if a law be 
in opposition to the Constitution, if both the law and the Constitution apply 
to a particular case, so that the court must either decide that case conform- 
ably to the law, disregarding the Constitution, or conformably to the Con- 
stitution, disregarding the law, the court must determine which of these 
conflicting rules governs the case. This is of the very essence of judicial duty. 
If, then, the courts are to regard the Constitution, and the Constitution is su- 
perior to any ordinary act of the legislature, the Constitution and not any 
such ordinary act must govern the case to which they both apply.” 


Seven years later the rule was made all inclusive by finding that the 
state government as the national government is bound within the meaning 
of the Constitution found by the Court applicable to the issue in the case.” 
If a justifiable issue is presented, whether the legislative excess be into fields 
called private or public law, the Court will measure the abutting areas with 
the Constitution and declare the boundary line within which the protestant 
is secure from governmental interference. The result comprehends all gov- 
ernmental action: for if the action be of the legislatures the rule of these cases 
is clear, and if the pattern is declared by the executive it is invalid as legisla- 
tive in nature being thus an improper assumption of legislative powers usually 
inaccurately referred to as a delegation of legislative power. (It could be 
either.) 

The test must always be whether or not governmental power has been 
exceeded by official action. If it is within the territory reserved to legislative 
discretion the court is functus officio. If it goes across the boundary line, the 
court must stamp it as an act of appropriation and illegal. Always the court 
must ascertain to its satisfaction, in this “delicate and difficult inquiry,” the 
jurisdictional facts, (1), does the Constitution permit the declared legislative 
standard?, and (2), did those to whom the responsibility has been com- 
mitted by the legislature in turn exceed their authority? To find whether 
injury has resulted to rights protected by the Constitution, there must be 
established whether the legislature exceeded powers conferred by the Con- 


23. Fletcher v. Peck, 6 Cranch 87 (1810). 
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stitution, and whether the official has acted within such preestablished legis- 
lative standards. Even if there be some governmental functions over which 
there is no constitutional limitation, the function of the judiciary must still 
be to determine the jurisdictional fact, did the official ‘act within the legis- 


lative standard ? 

It now becomes necessary to observe the development of administrative 
tribunals and the application of the doctrine of judicial power to declare un- 
constitutional legislation inoperative. 

Rules of law are nothing more than standards or lines of direction of 
human activity under the authority of the state. They measure the legal 
relations between persons subject to their mandate. The primary function of 
the legislature is to establish, by way of modification or otherwise, reasonably 
certain lines of conduct. Normally these guides are projected for future 
societal control.* The primary function of the judiciary is to interpret the 
meaning of the legislative expression. Before there can be a breach of legal 
duty under a system of law, there must always be some legally established 
right, some rule applicable to the facts which gives the possessor the right to 
performance, positive or negative, by. another. Where the legally recognized 
habit patterns are to be derived from affirmative governmental action, called 
legislation, clearly there can be no judicial office until the legislature has 
expressed itself. Of necessity, therefore, litigation cannot begin until the 
moment of legislation is passed. We have already noted in passing that the 
machinery of the courts, piecemeal in effect, was found inadequate to deal 
with the widespread mis-conduct of public utilities. After the turn of the 
middle of the nineteenth century, this shortcoming of law administration 
was supplemented by a constantly increasing volume of direct control by the 
legislatures themselves. This was the traditional manner of dealing with 
this particular problem. Twa phases of the same difficulty required the legis- 
latures to turn to another well-recognized, though not widely used method of 
governmental administration, namely, the setting up of an auxiliary body, 
now called a commission or an administrative tribunal. These were that the 
burden of other matters was constantly increasing, and the burden of rate- 
making itself required so much attention that the legislatures were required, 
by physical limitation as well as the primary duty of working out general 
standards, to delegate the application of the standards declared and the dec- 
laration of included subordinate standards to inferior tribunals. The first 
phase of the delegation of office could have been left to the courts,” but it 
was not. In so far as the commissions were directed to apply the mandate 
of the legislatures to the facts found, their function has always been judicial. 
In so far as their duty is to supplement the primary legislation by orders 
operating prospectively, the function is one which has always been considered 
legislative. The question at first somnambulantly reposing in the setup was 
whether the latter was so inherently legislative as to be excluded by depart- 
mentalization from courts’ action. When it finally lumbered to the bar it 


24. Cf. French Civil Code, Art. 2. A law can only enact for the future; it has no retroactive effect. 
25. It could still be left to the courts, but this is an issue beyond this) paper. 
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had undergone such acromegalic growth that the legislative clinic was found 
best equipped to treat it. Certainly it was not because in rate-making pre- 
established primary legislative standards are to be applied to the operative 
facts* that brought the application of the doctrine of judicial review to com- 
missions’ action and the declaration that some of their conduct is legislative, 
Even with primary legislation, the legislatures exercise judicial function in 
ascertaining jurisdictional facts. Whether a business is subject to public 
utility classification in its broadest sense which calls forth the administrative 
action now so disturbing, depends upon the determination of jurisdictional 
facts. And that determination, as other determinations of facts within the 
scope of governmental control, requires judicial confirmation.” The absence 
of facts justifying official action equally gives no propriety ‘to courts’ action.” 
It was elementary in the judicial treatment from the earliest time” that where 
a justifiable claim of violation of constitutional right was involved the juris- 
dictional fact found must be judicially approved or there can be no test of con- 
stitutionality. Inherent in all appeals from administrative action is such a 
claim. 

From 1791, it was clear that appropriation of private property could not 
be made by the United States without compensation. When the police power 
to destroy value and previously unrestrained liberty is exhausted further 
destruction is in effect an act of illegal appropriation. Whether the trespass 
or servitude governmentally performed or imposed is achieved by primary 
or secondary legislative action, the resulting illegal appropriations are iden- 
tical. There is no jurisdiction for governmental control of private business, 
and public utility operation is private business, after rates are reduced below 
what will produce a reasonable rate. The full significance of the confiscatory 
nature of such uncompensated appropriation was not fully grasped in the 
early decades of transition from an all-powerful parliament to a constitu- 
tionally limited legislature.** Nor was there much occasion for the consid- 
eration of this underlying concept until long after the states were brought 
under similar restraint by the fourteenth amendment in 1868. However, 
powerful dissenting opinions, beginning in 1877, through a series of closely 
connected cases, culminate through Chicago, Milwaukee, and St. Paul Railway 
Co. v. Minnesota” in the controlling case of Smyth v. Ames” and establish 
the identity. Obviously the constitutional question is not the factual value, 
but value is itself the legislative jurisdictional fact which shows whether or 
not the private property was properly subject to destruction at legislative 
discretion, or whether it was taken from a prohibited area and so an illegal 


26. Landis, ‘‘Administrative Tribunals and the Courts,’’ 47 Yale L.J. bey (19388), contra. 
27. New State Ice Co. v. Liebman, 258 U.S. 262, 52 > Ct. 371 (193 
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uncompensated appropriation. The constitutional issue in either case depends 
upon the performance of a judicial function from beginning to end and is 
necessarily subject to review. It is said that rate-making is a legislative func- 
tion provided the rates are not confiscatory—a shell within a shell.” Rate- 
making is just as much or just as little legislative whatever the resulting rate 
level. It is the rate order, operating prospectively, which is legislative, but 
as the task of selecting rules of law and applying them to facts which have 
been found, a purely judicial function, is antecedent and incidental to the 
order, the Court has on occasion used the language mistakenly translated. 
Of course, the judiciary cannot stop the legislature from legislating,’ and 
from this comes the supplemental rule that administrative remedy must be 
exhausted. The established distinction naturally follows. There cannot be 
imposed upon the judiciary substantial legislative duties. The order which 
marks the conclusion of the legislative process is the earliest moment to which 
judicial aid may be sought.* When that time arrives it is the judicial func- 
tion to ascertain the jurisdictional facts. If the legislature has ‘the power to 
withdraw this operation from the courts it has the power to control the pro- 
visions of the Constitution, and as said in Marbury v. Madison, it “is alter- 
able when the legislature shall please to alter it,” and “written constitutions 
are absurd attempts on the part of the people to limit a power in its own 
nature illimitable.” This the legislature can not do. The attempts to do so by 
state and nation have been held beyond legislative power in two of the most 
misconstrued and abused cases, namely, Ohio Valley Water Co. v. Ben Avon 
Borough® and Crowell v. Benson.*" The actual point decided in these cases 
was neither strange nor different, but wholly consistent and essential for 
correlation with previous decisions. The consequence of these cases upon 
expediency and in regard to corrective process will be discussed later. 


Let us now examine the administration of law where corrective process 
is applied to judicial issues through appellate courts, (1) when the tribunal 
of first instance is a court, and (2) when it is an administrative agency. 


Though there be no constitutional right to appeal from a lower court 
to a higher court of the judicial system, the practice is so firmly rooted in 
our mode of thought as to be the practical equivalent. In fact, the mere 
existence of appellate courts has not only been an admission but a declaration 
that corrective process is an inherent aspect of the administration of law and 


33. Landis, supra note 26. 
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stitutes a present invasion of appellee’s property rights and a threat to continue it.’’ 

36. 253 U.S. 287, 40 Sup. Ct. 527 Risso). 

37. 285 U.S, 22, 52 Sup Ot. 285 (1982). 
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justice. The assumption is tacit that the two are synonomous. While the 
administration of law goes on through all branches of the government, we 
are here concerned with the distinction between tribunals called courts and 
those now commonly called administrative agencies. The terminology is 
one of convenience, based on degree.** No objective policy can be clearer in 
the administration of legal justice, of the non-discriminatory application of 
existing laws, than that the correct decision should be promptly reached, 
Snap, or in this discussion perhaps the word “spot” might have special sig- 
nificance, judgment on summary proceedings by a single individual would 
afford the greatest speed. Endless appeals through a pagoda-like appellate 
superstructure would afford the greatest amount of corrective machinery. No 
one could have the temerity to recommend finality to the former. Even the 
most timorous would feel secured by fewer bifurcations than the latter. The 
reasonably safe road must lie somewhere between the two extremes. There 
are few courts, in any event, to which appeals will lie from a court of original 
jurisdiction. Most of the states and the federal system use intermediate ap- 
pellate courts for refining purposes to give objectivity to questions of im- 
portance. Differences of appellate jurisdiction, however, do not presently 
concern us. Two phases of appellate conduct are of first importance, what 
minimum treatment, in the history of common law or equity appeals, has 
the court of last resort considered it must give to findings of fact, and what 
finality has the rule of law found applicable by the lower court? With these 
arise the collateral questions of fact finding and revisory powers and the cor- 
rectness of the result regardless of erroneous reason given below. These are 
controlling inquiries as the claims projected through appeals from admin- 
istrative tribunals are invariably of fundamental constitutional rights, the 
determination of which must be by due process of law. While greater cor- 
rective process may have been extended by courts than the constitution re- 
quires, what has been extended must have been at least the minimum. What 
has been done by the courts has been done by due process of law. If as much 
opportunity for correction on appeal from a judicial function of a lower 
court is extended to appeals from the functions of administrative tribunals, 
the procedure will also be by due process of law. 


There is invitation here to extend treatment of particularized niceties of 
intricate appellate procedural rules reflecting the degree of supervision visited 
by higher courts on lower courts. It is sufficient to accept without exposition 
that power was inherent in appellate courts at common law and in equity to 
exercise corrective process upon the conclusions of the lower courts in the 
administration of law. This was achieved through writs of error, of cer- 
tiorari, of prohibition, of mandamus, etc., by common law courts, and by 
appeals and injunctions, etc., in courts of equity. The object was prevention 
of the miscarriage of justice.” The end was achieved by corrective process. 

38. Cf. Wayman v. Southard, supra note 19. 

39. Cf. ‘‘In all other cases before mentioned, the Supreme Court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions, and under such regulations as the Congress shall make.’’ 
Art. III, Sec. 2, Par. 2; The Federalist, No. Ixxxi; ‘‘In all suits at common law, when the value 
shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a 


ury, 
shall be otherwise reexamined in any court of the "Gnited States, than according to the rules of the 
common law,’’ Seventh Amendment. (Bold type added.) 
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The method was by review and in subsequence a trial of the trial to keep 
the contact agencies, the courts of original jurisdiction, within appropriate 
bounds of discretion to the end that the policy of government in dealing with 
legal rights should be substantially correctly achieved in the selection. of rules 
of law relative to the operative facts. This, of course, involves the impinge- 
ment upon each other of questions of law and of fact which will be dis- 
cussed later. In substance it was the result which was observed or, again, 
it was the trial which was tried. This was true regardless of whether or not 
the device through which the correction of alleged error of administration 
of law limited the appellate court to the record below or whether the ap- 
pellate court was privileged to search further for the truth by seeking evi- 
dence aliunde the record. A few recent cases suffice to reflect the appellate 
court’s attitude on appeals from courts. Both judicial agencies must have 
authority to consider the claims presented to them.“° No one can judge the 
soundness of the conclusions of another without knowledge of the founda- 
tions on which the other conclusions rest. This requires the appellate court 
to examine the evidentiary facts in terms of their probative value in testing 
the correctness of the ultimate facts found. Perhaps no better statement can 
be found than the following one which was selected at random. Mr. Justice 
Brewer, speaking for the Court, after referring to the jury’s findings and 
the probative force which the appellant attached to some of the evidence 
said, “Still, we cannot say that this testimony compelled a different verdict. 
At any rate, the case comes clearly within the rule, that where there is clear, 
positive and direct testimony to sustain every essential fact, this court should 
not disturb the verdict because of seeming preponderance of testimony against 
it." There has been reserved until this point the obvious emphatic fact that 
with due process of law in the exercise of appellate judicial corrective process 
the Court is exercising its own independent judgment upon the facts, and 
that such independent judgment does not require more than a trial of the 
trial with the burden upon the claimant of error to show that the method and 
result outraged the accepted standards for the administration of justice. Where 
the finding is by the lower court, its findings must stand “if the record dis- 
closes substantial evidence to support it.”“* When the appeal is from an 
equity judgment, if the findings of the trial court have substantial support in 
the record, the appellate court will accept them.“ Even where the so-called 
mixed question of law and fact is involved, and this finding below carries 
the least possible weight, the “Court accepts the findings in which two courts 
concur unless clear error is shown.”** Elsewhere it is said that “These find- 
ings were made, after hearing, by a district judge upon undisputed or con- 
flicting evidence. The findings were not questioned by the court below; and 
since they were not without substantial support in evidence we accept them 
here as unassailable." In Radio Corp. v. Radio Engineering Laboratories“ 


40. Mitchell v. Maurer, 293 U.S. 237, 55 Sup. Ct. 162 (1984). 

41. Ladd, etc., 17 Kan. 204, (1876) at 208, 209. (Italics added.) 

42. Of. Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 57 R- Ct. 809 (1937). 

43. Great Atlantic & Pacific Tea Co. v. Grosjean, 301 U.S. 412, 57 Sup. Ot. 772 (1937). 
44. Pick Mfg. Co. v. Gen. Motors OCorp., 299 U.S. 3, 57 Sup. Ct. 1 (1986). 

45. Alabama Power Co. v. Ickes, 58 Sup. Ct. 300 (1938). 

46. 293 U.S. 1, 65 Sup. Ct. 928 (1934). 
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the Court was considering an appeal from a judgment in a suit on patent 
infringement. A presumption of validity attaches to the administrative de. 
cision of the patent office which must be accepted as controlling upon the 
question of priority, a question of fact, unless the contrary is established by 
testimony which in character and amount carries thorough conviction. Un- 
der the facts the appellant bore a heavy burden of persuasion and must have 
failed unless his evidence had more than dubious preponderance. The Court 
said: “Nice distinctions are suggested between the application of these prin- 
ciples by the court that finds the facts and their application by the court that 
sits as a reviewing body, though we know that an appeal in equity imports a 
broad power of revision. Conceivably, we are told; a court might have a 
clear conviction that the validity of a patent had been successfully impeached, 
if it were passing upon the issue unhampered by the views of others, and 
yet the conviction might not be clear enough to overthrow a holding to the 
contrary approved by other judges. Graduations of difference so subtle are 
not susceptible of pursuit without leading us into a land of shadows. This 
court held the view when these patents were last before it, that the evidence 
was insufficient to overcome the presumption of their validity in any clear 
or certain way. If our estimate of probative values had been different, the 
invention must have gone to Armstrong, no matter though other courts or 
administrative officers had been persuaded to the contrary. The evidence 
that was insufficient at that time to evoke a clear conviction that 'the patents 
were invalid is the same in all essentials as the evidence before us now. We 
must pronounce a like decree unless we are prepared to say in the light of 
fuller argument that the first decree was wrong.” Throughout, findings of 
fact and law were reviewed under due process of law on records made below 
without justice-defeating delay. For several years now the Chief Justice of 
the United States has announced that all cases have been heard that were 
ready to be heard at adjournment. Due process of law cannot require that 
the functions of the lower governmental agencies be ignored and that a court, 
or a last resort court, must ignore the analysis and reject the benefit of the 
conclusions of the lower tribunal.’ That the purpose of due process is served 
on appeal by a trial of the trial is clear at least when the lower court is a 
state court. No basic distinction appears and the constitutional claims as to 
rights and treatment are summed up: “This Court will review the findings of 
fact by a state court (1) where a federal right has been denied as a result of 
a finding shown by the record to have been without evidence to support it, 
and (2) where a conclusion of law as to a federal right and a finding of fact 
are so intermingled as to make it necessary, in order to pass upon the fed- 
eral question, to analyze the facts. We make that analysis, not to determine 
issues of fact arising on conflicting testimony or inferences, and thus to usurp 
the function of the state court as @ trier of facts, but to perform our own 
proper function in deciding the question of law arising upon the findings 
which the evidence permits.”“* The substance of the result of the lower 


47. Of. The amazing duplication apparently thought necessary by the Texas legislature. Texas v. 
United Gas, 89 S.W. (2d) 1094 (1987). 
48. Italics added. 
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court and not the repetition of its work and conclusions by a trial de novo 
js the scope of due process on appeals from courts of first instances. “In the 
review of judicial proceedings the rule is settled that, if the decision below is 
correct, it must be affirmed, although the lower court relied upon a wrong 
ground or a wrong reason.”“* A trial of the trial is sufficient.“ 

Refining machinery can process only such raw materials as are con- 
sistent with its nature. Steel ingots cannot be rolled in a printing press. To 
process out the rough places in legal relations by, the judicial machinery, 
claims of litigants must be brought before the courts for determination by 
such regular proceedings as are established by law or custom for the pro- 
tection or enforcement of rights, or the prevention, redress, or punishment 
of wrongs. Whenever the claim of a party under the Constitution, laws, or 
treaties of the United States takes such form that the judicial power is 
capable of acting upon it, then it becomes a case. The term implies the ex- 
istence of present or possible adverse parties, whose contentions are submitted 
to the court for adjudication.” As the claim must be based upon existing 
law, the Court was compelled to conclude in the Prentis Case that “Litiga- 
tion cannot arise until the moment of legislation is past.” Nor is there nov- 
elty or confusion in this. “The power being thus limited to require an appli- 
cation of the judicial power to cases and controversies, is the act which un- 
dertook to authorize the present suits to determine the constitutional validity 
of certain legislation within the constitutional authority of the court? This 
inquiry in the case before us includes the broader question, when may this 
court, in the exercise of the judicial power, pass upon the constitutional 
validity of an act of Congress? That question has been settled from the 
early history of the court, the leading case on the subject being Marbury v. 
Madison. In that case Chief Justice Marshall, who spoke for the Court, was 
careful to point out that the right to declare an act of Congress unconstitu- 
tional could only be exercised when a proper case between opposing parties 
was submitted for judicial determination; that there was no general veto 
power in the court upon the legislation of Congress; and that the authority 
to declare an act unconstitutional sprung from the requirement that the 
court, in administering the law and pronouncing judgment between the 
parties to a case, and choosing between the requirements of the fundamental 
law established by the people and embodied in the Constitution and an act 
of the agents of the people, acting! under authority of the Constitution, should 
enforce the Constitution as the supreme law of the land. The Chief Justice 
demonstrated, in a manner which has been regarded as settling the question, 
that with the choice thus given between a constitutional requirement and a 
conflicting statutory enactment, the plain duty of the court was to follow 
and enforce the Constitution as the supreme law established’ by the people.” 
i iioeie v. Gowran, 58-Sup. Ct. 154 (1937). 

49a. ‘‘But the Supreme Court is occasionally a last resort. That Court is well protected from your 
assaults. Ordinarily, it will not expose itself to the dangers of intrusion into your realms without 
being fortified with the conflict of decisions between at least two circuit courts of appeals. It thus 
has the unusual advantage, not only of the conflicting opinions of courts, so that whatever its decision 


it will have strong support.’’ Speech of Mr. Chief Justice Charles E. Hughes, before the Patent Law 
Association, February 14, i929. ” 
50. Muskrat v. United States, 219 U.S. 246, 81 Sup. Ot. 250 (1911). 
- 211 U.S. 210, 29 Sup. Ct. 67 (1908). 
52. Muskrat v. United States, supra note 50. 





344 The JourNAL 


The distinction between the legislative and judicial function is cop. 
trolling. “A judicial inquiry investigates, declares and enforces liabilities as 
they stand on present or past facts and under the laws supposed already to 
exist. That is its purpose and end. Legislation on the other hand looks to 
the future and changes existing conditions by making a new rule to be ap. 
plied thereafter to all or some part of those subject to its power. The estab. 
lishment of a rate is the making of a rule for the future, and therefore js 
an act legislative not judicial in kind. Proceedings legislative in nature are 
not proceedings in a court within the meaning of Revised Statutes, Section 
720, no matter what may be the general or dominant character of the body 
but upon the character of the proceedings. They are not a suit in which a 
writ of error would lie under Revised Statutes, Section 709. The decision 
upon them cannot be res judicata when a suit is brought.”* It is an aston- 
ishing proposition that while primary legislation dealing with utility regu. 
lation is conceded, as it must be, as subject to judicial application of con- 
stitutional restraints, secondary legislation should be unbridled. In the 
first place, instead of a single legislatur¢ unrestrained, there would be as 
many (there are now more administrative tribunals enjoying quasi-legis- 
lative powers than anyone can name) legislatures as the Legislature for any 
reason or no reason might create. That which could not be done directly 
could then be done indirectly. The Supreme Court has a very different un- 
derstanding of the merits of primary legislation. In Southern Ry. Co. v. Vir- 
ginia® the Court said, “If we assume that a state legislature may determine 
what public welfare demands and by direct command require a railway to 
act accordingly, it by no means follows that an administrative officer may 
be empowered, without notice or hearing, to act with finality upon his own 
opinion and ordain the taking of private property. There is an obvious dif- 
ference between, legislative determination and the finding of an adminis 
trative official not supported by evidence. In theory, at least, the Legislature 
acts upon adequate knowledge after full consideration and through members 
who represent the entire public.”™’ 

The legislature can create subordinate tribunals to investigate and make 
findings either of judicial or of legislative nature, or both. Whichever is the 
purpose the original jurisdiction must be exhausted before appeal is taken. 
This is so customary as to the judicial function that no one even raises the 
question, and the above authorities would seem to give the issue equal 
repose when the matter is legislative or both. The administrative tribunal is 
one of first instance in any event. Some investigations by administrative tri- 


53. Prentis case, supra note 51. 

54. Smyth v. Ames, supra note A." 

55. Cf. Landis, supra note 26, 

56. 290 U.S. 190, 54 Sup. Ot. 148 (93s). 

57. In Budd v. New Yo 143 U.S. 517 at 546, 12 Sup. Ot. 468 (1892), Mr. Justice Blatchford 
said for the Court: ‘‘What was said in the opinion in 134 U.S. as to the question of reasonableness 
of tha rate of charge being one for pa investigation, has no reference to a case where the rates 
are prescribed directly my i. legislatu 

58. ‘‘The statute (N.Y. Laws) containe provisions whereby a dealer dissatisfied with an 4 
ministrative order may be heard in opposition, or may apply to the board afterwards to modify its 
ruling. This is an administrative an. wy which in the one form or the other the appellant should 
have utilized before resorting to a suit. is no statement that it did so 

‘*The question, whether the “Geevtninstion in the application of his tariff covering the switching 
movement is unreasonable, is an administrative one. Appropriate consideration of it may extend to 
many facts and Gevamatanees, including the influence, if any, of the discrimination upon the trustee's 
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bunals never become adversary.” When the administrative proceedings cul- 
minate in an interference with property so that direct injury of substantial na- 
ture results to the individual a justifiable claim arises. If the duty of the ap- 
pellate body is itself to promulgate the legislative standard no adverse claim is 
presented.” If the appellate body is not charged with the duty to revise the 
legislative declaration or order as it may think best, but instead sits as an um- 
pire to determine whether or not, upon a duly presented claim of denial of due 
process in a substantive manner, which is opposed by a proper party, the 
operative effect of the order will violate a constitutional immunity, its func- 
tion is judicial. It matters not whether the reviewing “court” has power to 
reverse or affirm in whole or in part, or power to take evidence additional to 
that introduced before the tribunal whose action is under review. The test 
is whether in the reviewing court there is a plain judicial remedy for the pro- 
tection of the right claimed under an issue upon the constitutional question.” 
Where a suit is brought to enjoin enforcement of primary legislation, or the 
enforcement of an invalid administrative order there can be no question as 
to the judicial character of the proceedings. When an appeal is taken to a 
court under a statute for corrective review and the parties come before the 
court to obtain its decision upon the legal question whether the adminis- 
trative tribunal acted within the limits of its authority, and to have their 


line hauls between other Texas ports and points in Mexico, and to the broad field of competition 
legitimately available to carriers, shippers and commodities seeking transportation between the United 
States and Mexico. And the ascertainment of appropriate remedy for discrimination condemned calls 
for another administrative determination involving, it may be, investigation of numerous conditions 
affecting transportation between the two countries. And as determination of reasonableness of pe- 
titioners’ refusal to furnish cars for the transportation in question and the prescribing of change in 
the service, if any is to be ordered, are primarily within the regulatory powers of the Commission, 
> — court rightly held that it was without jurisdiction and dismissed the cause.'’ 58 Sup. 
a by 

59. United States v. Los Angeles, etc., 273 U.S. 299, 47 Sup. Ct. 418 (1927). 

60. Alabama Power Co. v. Ickes, 58 Sup. Ct. at 303 (1938); Euclid v., Ambler, supra note 35. 

61. Keller v. Potomac Electric Power Co., 261 U.S. 428, 43 Sup. Ot. 445 (1923); Federal Radio 
Commission v. General Electric Company, 281 U.S. 464, 50 Sup. Ct. 389 (1930); Postum Cereal Co. 
v. California Fig Nut Co., 272 U.S. 693, 700, 47 Sup. Ct. 284 (1927); Southwestern Belk Tel. Co. v. 
Oklahoma, 58 Sup. Ct. 528 (1938). 

62. City Bank Farmers’ Trust Co. v. Schnader, 291 U.S. 24, 54 Sup. Ct. 259 (1934); Federal 
Trade Commission v. Curtis Publishing Co., 260 U.S. 568, 43 Sup. Ct. 210 (1922); Federal Radio Com- 
mission v. Nelson Bros., 289 U.S. 266, 53 Sup. Ct. 627 (1933); Hill v. Martin, 296 U. 8. 393, 56 
Sup. Ct. 278 (1935). 

The recent revision of appellate p dure by the Illinois Civil Practice Act effective January 1, 
1934, is significant. It provides: § 92. (Powers of reviewing court). 

(1) In all appeals the reviewing court may, in its discretion, and on such terms as it deems just: 

(a) Exercise all or any of the powers of amendment of the trial court; 

(b) Allow substitution of parties by reason of marriage, death, bankruptcy, assignment, or 
any other cause, allow new parties to be added or parties to be dropped, or allow parties to be 
rearranged as appellants or appellees, on such reasonable notice as it may require; 

(c) Order or permit the record to be amended by correcting errors or by adding matters 
which should have been included; 

(d) Pemit such further testimony to be taken in or presented to the reviewing court as it 
=e roe necessary, where evidence has been erroneously excluded or where there has been an 
omission of proof at the trial of some fact which, under the circumstances of the case, may sub- 
sequently be proved without involving any questions for a jury and without substantial injustice 
to either party; 

(e) Draw inferences of fact; 

(f) Give any “—-> and make any order which ought to have been given or made, and 
make such other and er orders and grant such relief, including a remandment, a partial re- 
versal, the order of a partial new trial, the entry of a remittitur, or the issuance of execution, 
as the case may require. 

(2) When the reviewing court shall give final judgment or decree and; issue execution thereon, 
& certificate or certified copy of such judgment or decree may be filed in the office of the recorder 
of deeds of any county in which real estate of the defendant in such execution is situated and, 
in case of registered land, a memorial thereof entered upon the register of the last certificate of the 
title to be affec and the ju ent or decree shall thereupon have the same force and effect as a 
lien upon said real estate, as such judgment or decree had been originally rendered by a court 
of record in said county. 

(3) (a) Any error of law affecting the judgment, decree or order appealed from may be brought 

up for review in any civil case. 

(b) Error of fact, in that the ju ent, decree or order appealed from is not sustained by 
the evidence or is against the weight of the evidence, may be brought up for review in any civil 
case: Provided, that, except as to equitable issues, the Supreme Court shall reexamine cases 
brought to it by appeal from the Appellate Courts, as to questions of law only. 
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rights, as established by law, determined accordingly, there is a case or con- 
troversy which is the appropriate subject of the exercise of the judicial power, 
The Court said in Old Colony Trust Co. v. Commissioner,® “It is not im- 
portant whether such a proceeding was originally begun by an adminis. 
trative or executive determination, if, when it comes to the court, whether 
legislative or constitutional, it calls for the exercise of only the judicial power 
of the court upon which jurisdiction has been conferred by law.” Whether 
the administrative agency applies the legislative standards validly set up, 
whether it acts within the authority conferred or goes beyond it, whether its 
proceedings satisfy the pertinent demands of fair hearing, whether, in short, 
there is a compliance with the legal requirements which fix the jurisdiction 
of the commission and govern its action, are appropriate questions for judi- 
cial decision. These are questions of law upon which a court may pass. Provi- 
sion that an administrative agency’s finding of fact, if supported by substan- 
tial evidence, shall ‘be conclusive unless it clearly appears that the findings 
are arbitrary or capricious, cannot be regarded as an attempt to vest in the 
court an authority to revise the action of the administrative tribunal from a 
legislative standpoint and to make a judgment as in the Prentis case. A find- 
ing without substantial evidence to support it—an arbitrary or capricious 
finding—does violence to the law. It is without the sanction of the authority 
conferred, and an inquiry into the facts before the administrative agency, in 
order to ascertain whether its findings are thus vitiated, belongs to the judi- 
ciary and does not involve the exercise of administrative authority. Such an 
examination is not concerned with the weight of evidence or with the wis- 
dom or expediency of administrative action. This is substantially the review 
now prescribed by statutes for probably the majority of important adminis- 
trative agencies, including, for example, The United States Board of Tax 
Appeals, The Federal Trade Commission, The Federal Power Commission, 
The Federal Communications Commission, and The National Labor Rela- 
tions Board. Cases now so numerous as to make citation unnecessary review 
these tribunals on records before the administrative agency. Unless some one 
will deny that the character of the review is not materially different under 
such an appeal than a direct suit to restrain enforcement, it must be con- 
ceded that for the proceeding to be judicial, it is not necessary that it should 
be one entirely de novo. It was to jurisdictional facts that independent judg- 
ment was reserved in the Ben Avon Borough case and in Crowell v. Benson, 
for independent review. There is no material difference in the judicial re- 
view whether on appeal or by direct action. That which is sufficient for in- 
dependence in one case is sufficient in another. Independent judgment is ex- 
ercised in each instance and in that sense is a trial de novo. There is nothing 
in either case which requires the repetition of the leg-work and ignorance of 

63. 279 U.S. 716, 49 Sup. Ct. 499 (1929). ‘ 

64. Interstate Commerce Commission v. Illinois Central R.R. Co., 215 U.S. 452, 470, 30 Sup. Ct 
155 (1910); Interstate Commerce Commission v. Union Pacific R.R. Co., 222 U.S. 541, 547, 548, 32 
Kdlier v, Potomac Riecttic Power Oo. wupre note 61; The Chicago Junction Osse, 204 U.S. 208, 203, 
265, 44 Sup. Ct. 317 (1924); Silberschein v. United States, 266 U.S. 221, 225, 45 Sup. Ot. 69 (1924); 
Ma-King Products Co. v. Blair, 271 U.S. 479, 488, 46 Sup. Ct. 544 (1926); Federal de Commission 
v. Klesner, 280 U.S. 19, 30, 50 > = (1929); Tagg Bros. v. United States, 280 U.S. 420, 442, 


60 Sup. Ct. 220 (1930); Federal mmission v. adam Co., 283 U.S. 643, 654, 51 Sup. Ot. 
587 (1931); Crowell v. Benson, 285' U.S. 22, 49, 560, 52 Sup. Ot. 285 (1932). 
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the analysis and conclusions of the administrative body. The appeals above 
referred to comprehend the extent necessitated. In St. Joseph Stock Yards 
Co. v. United States,” the Court points out that it does not sit as a board of 
revision to substitute its judgment for that of the administrative agency and 
that in the field of legislative discretion there is no judicial office. “In such a 
case the judicial inquiry into the facts goes no further than to ascertain 
whether there is evidence to support the findings, and the question of the 
weight of the evidence in determining issues of fact lies with the legislative 
agency acting within its statutory authority. But this judicial duty to exercise 
an independent judgment does not require or justify disregard of the weight 
which may properly attach to findings upon hearing and evidence. On the 
contrary, the judicial duty is performed in the light of the proceedings already 
had and may be greatly facilitated by the assembling and analysis of the facts 
in the course of the legislative determination. Judicial judgment may be none 
the less appropriately independent because informed and aided by the sifting 
procedure of an expert legislative agency. Moreover, as the question is whether 
the legislative action has passed beyond the lowest limit off the permitted 
zone of reasonableness into the forbidden reaches of confiscation, judicial 
scrutiny must of necessity take into account the entire legislative process, in- 
cluding the reasoning and findings upon which the legislative action rests. 
We have said that ‘in a question of rate-making there is a strong presumption 
in favor of the conclusions reached by an experienced administrative body 
after a full hearing.’ The established principle which guides the court in the 
exercise of its judgment on the entire case is that the complaining party car- 
ries the burden of making a convincing showing and that the court will not 
interfere with the exercise of the rate-making power unless confiscation is 
clearly established.” 

Thus while questions of law under the Constitution and statutes open 
the whole record to judicial review because to make administrative findings 
of fact conclusive where constitutional rights of liberty and property are in- 
volved, although the evidence clearly establishes that the conclusions are 
wrong and constitutional rights have been invaded, would be to place those 
rights at the mercy of administrative officials without corrective judicial 
process, the only constitutionally required corrective process is a trial of the 
trial. This is further borne out by other examples. In Federal Trade Com- 
mission v. Curtis Publishing Company,® it was held that the ultimate de- 
termination of the jurisdictional facts, unfair competition and what conduct 
will substantially lessen competition, was for the Court. In The Federal Trade 
Commission v. Standard Education Society," on a similar issue under the 
same statute the Court says that the “questions are whether the testimony 
supported all the findings of the Commission, and whether these findings 
justified the entire order.” On the question of whether the Constitution by 
requiring the opportunity for corrective judicial process requires back-break- 
ing delays of repetition, the terse statement of the Court is most convincing. 

65. 298 U.S. 88, 56 Sup. Ot. 720 (1936). 


66. 260 U.S. 568, 438 Sup. Ot. 210 (1922). 
67. 68 Sup. Ot. 118 (1937). 
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“The courts do not have a right to ignore the plain mandate of statute which 
makes the findings of the Commission conclusive as to the facts if supported 
by testimony. The courts cannot pick and choose bits of evidence to make 
findings of fact contrary to the findings of the commission.” 


Much that is said about delays on some theory of necessity of repetition 
of the leg-work below overlooks that the trick of delay through new trial 
was long ago blasted from the course of justice. In Cincinnati, etc., R. Co. y, 
Interstate Commerce Commission™ it was said: “We think this a proper 
occasion to express disapproval of such a method of procedure on the part 
of the railroad companies as should lead them to withhold the larger part of 
their evidence from the Commission, and first adduce it in the circuit court, 
. . . The theory of the act evidently is, as shown by the provision, that the 
findings of the Commission shall be regarded as prima facie evidence that 
the facts of the case are to be disclosed before the Commission.” 


Clearly. an opportunity to present proper evidence for record must be 
afforded, but there is nothing in the expressions of the Court, under statutes 
which fail to provide a fair hearing and to bring the record thereof to the 
reviewing court as the measure of its information, relative to independent 
judgment on facts through a trial de novo which raises a constitutional pro- 
hibition to such necessary expediency. Under the old equity practice review 
was a rehearing or a trial de novo. While as indicated by the Court,” wide 
discretion exists on an equity appeal, there certainly is no repetition of the 
original hearing. The record is the basis on which the trial de novo on both 
the law and the facts is had, and the findings of the lower court on the facts 
will not be disturbed unless clearly erroneous.” The St. Joseph Stockyards 
case™ forecloses further doubt. The occasion for inquiry into the jurisdic- 
tional facts was explained, the Ben Avon Borough case and Crowell v. Benson 
were given as the authority, the judicial review satisfied due process, there 
was an independent judgment on a trial de novo upon the law and the 


68. 162 U.S. 184, 196, 16 Sup. Ct. 700 (1896). 

69. This was emphasized im Washington, etc. v. Fairchild, 224 U.S. 510, 32 Sup. Ot. 535 (1912),- 
in the following language: ‘‘Having been given full opportunity to be heard on the issues made by 
the complaint and answer, and as to the reasonableness of the be ge order, and having adopted the 
satutory method review, this omeeny cannot complain. It had the right to offer all competent testi- 
mony before the commission, which, in view of the form of proceedings authorized by the statute, 
acted in this respect somewhat like a master in chancery who has been required to take testimony 
and report his findings of fact and conclusions of law. © court would test its correctness by the 
evidence submitted to the master. Nor would there be any impairment of the right to a judicial review 
because additional testimony could not be submitted to the chancellor. The statute enlarges what 
this court has recognized to be proper practice in equity cases attacking such regulations. There the 
hearing is de novo, and there is no prohibition in equity against offering all competent evidence to 
prove that the order was unreasonable.’’ 

70. Supra note 46. 

71. Of. Rule 52, ‘‘Rules of Civil Procedure’’ for the District Courts of the United States. Find- 
ings by the Court: 

(a) Effect. In all actions tried upon the facts without a jury, the court shall find the facts 
especially and state separately its conclusions of law thereon and direct the entry of the ap- 
ae gee judgment; and in granting or refusing interlocutory injunctions the court shall sim- 
larly set forth the findings of fact and conclusions of law which constitute the grounds of its 
action. Requests for findings are not necessary for purposes of review. Findings of fact shall 
not be set aside unless clearly erroneous, and due regard shall be given to the opportunity of 
the trial court to judge of the credibility of the witnesses. The findings of a master, to the extent 
that the court adopts them, shall be considered as the findings of the court. 

(b) Amendment. Upon motion of a party made not later than 10 days after entry of judg- 
ment the court may amend its findings or make additional findings and may amend the _——- 
accordingly. The motion may be made with a motion for a new trial pursuant to Rule 59. hen 
findings of fact are made in actions tried by the court without a jury, the question of the suf- 
ficiency of the evidence to support the findings may thereafter be raised whether or not the party 
raising the question has made in the district court an objection to such findings or has made 8 
motion to amend them or a motion for judgment. 

72. Supra note 65. 
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facts.* The evidence considered by the Court was the evidence contained 
in the transcript of the record before the administrative agency.” Corrective 
process is necessary and desirable but a trial of the trial is sufficient. The re- 
view is desirable because it imposes responsibility for integrity and compe- 
tence upon the administrative tribunal and assures correction with as much 
expedition as the tonnage of the case permits. If the decision is correct it 
must be affirmed although based upon a wrong ground or on an erroneous 


It is appropriate to notice that the purposes for which administrative 
agencies are used may control the extent of review. An attempt by legisla- 
tures to withdraw judicial protection from constitutional rights is a wholly 
different thing than a limitation on review of administrative determination 
when no such right is involved. It is often said that there is no body to ad- 
ministrative law but only tentacles, each of which is wholly different from 
the others, and therefore there can only be a functional study. Classification 
by the output of any individual commission may be convenient but is not the 
measure nor the description of underlying issues. It is with individual rights 
and legislative limitations that we are treating, not wise statesmanship. There 
are two distinct types of interests. One belongs to the government and the 
other does not. So far as individual rights are concerned the situation is 
quite different when the government is attempting to say finally that one 
shall not retain what has beer his, than when with donative purpose it directs 
an administrative agency to say how much he shall receive of that to which, 
except for affirmative action of the government, he never has had claim. The 
United States is privileged, as any other donor, to condition gifts of public 
lands upon administrative determination.” It can condition the privilege of 
exporting goods to belligerents. In performance of internal obligations it 
can make summary administrative action final.” Because the national in- 
terest necessitates unbridled action choice is left to legislative discretion.” 


Unless the power to make the administrative determination final exists 
and is exercised even though the rights claimed are derived wholly by 
statute, the administrative action may, be brought under about as much super- 


72a. ‘‘. . . the Supreme Court has been able to act as a unit in dealing with all the cases before 
it. In this unique Court of last resort, with its special function, that sort of action is believed to be 
highly desirable. It has the sanction of long usage. Every’ member of the Court feels his personal 
responsibility and meets it in each case, save in the rare instances where a particular Justice may be 
disqualified. Even if a Justice is unavoidably absent so that he has not heard oral argument, he 

the to study the briefs and may take part in the conference. In this way, continuity of 
consideration and concentration of ae are maintained.’’ (Bold type added.) Address of the 
Chief Justice of the United States to the American Law Institute, May 6, 1937. If this is the juristic 
method ont manner of internal operation of the Supreme Court of the United States it must due 
process iw. 

73. Cf. Tagg Bros., etc., v. United States, 280 U.S. 420, 50 Sup. Ct 220 (1930). 

. Helvering v. Gowan, 58 7 Ct., at 158 (1937) 

. Marguez v. Frisbie, 101 U.S. 473, 25 L. ed. 800 (1879). 

. United States v. Curtiss-Wright Corp., 299 U.S. 304, 57 Sup. Ct. 216 (1936). 

. United States v. O'Donnell, 68 Sup. Ct. 708 (1938); Cf. United States v. Ourtiss-Wright 
Corp., supra note 76. 

78. Of. Tariff: Auffmordt v. Hedden, 137 U.S. 310, 11 Sup. Ct. 103 (1890); State v. McAdoo, 
234 U.S. 627, 34 Sup. Ct. 938 (1914). Exclusion and expulsion of aliens: Nishmura Ekiu v. United 
States, 142 U.S. 651, 12 Sup. Ct. 336 (1892); United States v. Ju Toy, 198 U.S. 258, 25 Sup. Ct. 
644 (1905). Workmen’s Compensation: Booth, etc., v. Wisconsin, 271 U.S. 208, 46 Sup. Ct. 491 
(1926). Postal powers: Insurance Co. v. Insurance Co., 209 U.S. 317, 28 Sup. Ct. 541 (1908). Mili- 
tary disabilities: ‘‘All decisions rendered by the Administration ... shall be final and conclusive on all 
questions of law and fact, and no other official or court of the United States shall have jurisdiction 
to review by mandamus or otherwise any such decision.’’ 88 U.S.0.A. § 705. Prohibitory Laws: Ma- 
a Products Co. v. Blair, 271 U.S. 479, 46 Sup. Ct. 544 (1926). On abuses of jurisdiction under 
pad c land laws, see West v. Standard Oil, 278 U.S. 200, 49 Sup. Ot. 188 (1928): United States v. 

Donnell, supra note 77. 
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vision as where the right arises under the Constitution if a fair hearing has 
been denied,” or if the finding is not supported by evidence,” or if there was 
an application of an erroneous rule of law.” 


Confusion has arisen, from some of the cases, which has resulted in the 
contention that in some instances power to make administrative determina- 
tion final has been approved when the jurisdictional fact measures constitu- 
tional right.” The theory has also been advanced that the same cases justify 
different minima for one class of constitutionally protected rights than ra 
others. None of these contentions is justified by the cases. It is submitted that 
the errors are due to the misinterpretation of several exclusion and deporte 
tion cases under the immigration laws. If the cases as a whole mean anything, 
it is that a correct administrative finding upon a fair hearing will be upheld, 
and that a wrong finding under an unfair hearing will be set aside. This is 
true in all cases. Anything else would not merely mean that the adminis- 
trative agency is a “costly legal appendix” definitely pathological, but that 
governmental a administration of law is already i in advanced peritonitis. The 
Fung Ho case® just as much as the Ju Toy case * recognizes that if the juris- 
dictional facts were correctly determined on a fair hearing the administrative 
finding of fact was conclusive.* Intervening cases indicate or hold that juris- 
dictional facts, fairness of hearing, and conformity to statute were review- 
able.** In the Ju Toy case the findings were regular in form. The petition 
“alleged nothing except citizenship. It disclosed neither abuse of authority 
nor the existence of evidence not laid before the Secretary. It did not even set 
forth that evidence or allege its effect.” In the Fung Ho case the petitioners 
did not merely assert a claim of citizenship. “They supported the claim by 
evidence sufficient if believed to entitle them to a finding of citizenship.” 
The Constitution protects a citizen from banishment. Against the destruction 
of this Constitutional right due process guarantees judicial review of ad- 
ministrative action. Corrective process was applied to conduct shown to have 
been outrageous. There is neither logical nor practical inconsistency between 
these and other cases involving attempts to make constitutional rights sub- 
ject to legislative-executive discretion. No distinction between rights created 
by the Constitution is permissable. It is said that there is no uniformity of 
treatment and so the review which is opposed in confiscation cases but ap- 
parently approved in personal liberty cases should be abandoned. In the first 
place this involves the egregious assertion of privilege to select the parts of 
the Constitution pleasant to the promoter’s purpose. There can be no such 
privilege anywhere. If it be true that judicial review is not exercised on a 
particular issue that would seem to be no good reason for objection by those 


. Chin Yow v. United States, 208 U.S. 28 Sup. Ct. 201 (1908) 
. American School, etc., v. wrens 187, U.S. 944, 23 Sup. Ct. 33 (1902). 
. Gegiow v. Uhl, 239 U8. 86 Sup. Ot. 2 (1915). 
” Per Isaacs, J. in 41 CLR 148 ees). Australia. 
. 269 U.S. 276, 42 Sup. Ct. 492 (1922 
. 198 U.S. 253, 25 Sup. Ct. 644 (1905). 
‘*For where there is jurisdiction a finding of fact by the executive department is conclusive, 
United “States v. Ju Toy, 198 U.S. 253, and the courts have no power to interfere.’’ Ng Fung Ho v. 
White, supra note 83. 
85a. United States v. King Do, 194 U.S. 161, 24 Sup. Ot. 621 (1904); Chin Yow v. United States, 
208 be ‘ ri Sup. Ot. 201 (1908) ; United States v. Petkos, 214 Fed. 978 (0.0.A. 1st. 1914). 
86. B. Smith, Local-Interstate Commerce and the Power to Prohibit Commerce,’’ 43 
Dick. L. ) bg 1 (1938). 
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who do not want it anywhere except where they want it. It is said that in tax 
cases as the fact of value may measure confiscation refusal to review adminis- 
trative action is a contradiction of judicial conduct in utility cases. Be that as 
it may it seems that the effect of the decisions in Great Northern Ry. Co. v. 
Weeks," and Cumberland Coal Co. v. Board of Revision®® has been over- 
looked. 

Another distortion of the significance of the Fung Ho Case was ad- 
vanced with such momentum that it has beclouded the issues in many cases 
since. Because under the peculiar facts in that case the court heard the 
evidence, it was concluded that a plea to the jurisdiction raises a judicial 
issue which supplants the administrative tribunal as a court of the first in- 
stance. Neither the facts of that case, nor analogy, nor holdings in other 
cases justified any such claim. It is the same sort of thing that was excluded 
by the Fairchild case and which, if accepted, would make the legislatures 
impotent to provide the flexible machinery of administrative agency now so 
obviously necessary. That no legalistic theory so disruptive to the orderly 
administration of government will be countenanced seems clear from recent 


cases.°* 


It now becomes important to observe the consequences of judicial review 
of administrative action. 

If in substance the courts try the trial on judicial review the appearance 
of probable adequacy of the whole proceedings is of great importance. Does 
the whole show seem wholesome and promise a substantially correct result? 
Does the record indicate the probable need of ‘correction? The court must 
be satisfied that a fairly conducted trial reached a substantially correct result. 
The attitude of the judge and his own personal social and economic philos- 
ophy are of course factors which cannot be wholly dismissed but will be 
taken up later. No system of government can long survive the respect of 
the people, and no widespread respect will remain where confidence in fair- 
ness is lost.** Unless competent officers are to serve honestly and impartially 
their conduct should be promptly denounced and corrected. The forum of 
first instance is now the hearing room of administrative tribunals. The busi- 
ness of those tribunals is of vastly greater consequence to the community 
than is that of ordinary litigation.” Here we deal with the whole level of 
the social or economic interest or practice in issue, with its public not its 
private consequence. 

The rapidity of the expansion of the use and abuse of administrative 
tribunals with the gradual appreciation of their tremendous influence nat- 
urally brought alarm to many. This was instinctively more strongly felt by 


87. 297 U.S. 185, 56 Sup. Ct. 426 (1936). 

88. 284 U.S. 23, 52 Sup. Ct. 426 a. 

88a. 284 U.S. 23, 62 Sup. Ot. 4% (1931). 

89. Guthrie, ‘ ‘Public Service Commissions,’’ 14 A.B.A.J. 359 (1928). 

90. Supra note 69. 

90a. Petroleum Exploration v. Public Service Commission, 58 Sup. Ct. 834 (1938); St. Louis 
ete., Ry. Co. v. Brownsville Nav. Dist., 58 Sup. Ct. 199 (1937); Federal Power Commission vy. Metro- 
pollen’ Edison Oo., 58 Sup. Ct. 963 (1938); yers v. Bethlehem Shipbuilding Corp., 58 Sup. Ct. 459 


(193 
91. Of. J. B. Smith, ‘‘A Child Labor d t Is Un ,’’ 27 Calif. L. Rev. (Nov. 1938). 
92. Where rates are too low: ‘‘A public utility in such circumstances has no outlet of escape. If 
it is running its busi with r y, it must break the law or bleed to death.’’ 293 
U.S., at 7 (1984). 
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the most staid branch of government, the judiciary. However, the present 
point is concerned only with the kind of a tribunal whose record was pre. 
sented for judicial review. Many features distinguished them from courts, 
In the first place the type of administrative action which threatened to sub. 
merge the courts was not familiar. It was untried by the experience. There 
was no stability of organization or personnel. There was no institutional 
technique for determining the truth. The personnel was intimately associated 
with political policy through origin and the great influence of their juris- 
diction.” They were charged with initiative to carry out the legislative policy 
and making a showing for themselves. Their position was thus more of the 
prosecutor or party than was ever true of the courts. They receive political 
color as their jurisdiction spreads over economic and social problems and 
party platforms reflect policy in those fields.* This is indicated by the wide- 
spread rumor that chief executives have held undated signed resignations 
over the heads of commissioners. Reappointment and appropriations for ex- 
penses are means of infection with executive domination. The sincere belief 
that cooperative purpose was a part of executive privilege is indicated in the 
letter recited in the Humphrey’s case.** These were not circumstances which 
would naturally call for enthusiastic approval from tribunals trained to seek 
the truth under less disturbing influences. The circumstances imposed a duty 
of supervision in detail of methods and results. When such circumstances 
exist the courts must closely supervise or the administration of law will be 
reduced to the confusion of Shinar’s plain. This is not to say that there is 
any reason why either should exist, but only that if factually one does the 
other must follow. When confidence is justified in the conduct and capacity 
of the administrative agency the task of the court will not be burdensome. 
It is to this point that enormous importance attaches to the Tumey case,” 
and the more recent Morgan cases." If unbiased decision is not to be based 
on the probative weight of evidence adduce after notice, the future will make 
the history of the Star Chamber pretty drab. “It may result in loss of both 
property and life; or of all that makes life worth living.”** When the method 
pursued by administrative tribunals is not designed to produce an informed 
unbiased judgment, the ends of justice will be no better served by an admin- 
istrator who though entirely honest is ignorant of the facts than it will by 
anyone who with knowledge of controlling evidence ignores it, or by one 
who uses the hearing, evidence, and facts merely as a cloak for his ulterior 
pre-determined purpose. Here the line between prosecutor and judge fades.” 

It isn’t whether a body of trained experts could not do the job better 
than a jury, all other things being equal,’ but whether the record shows that 


93. ga agencies, with varying qualifications, work in a field gooey exposed to po- 
8. 


litical deman Some may be expert and impartial, others subservient.’’ 
States, 298 U.S., at 51 (1936). 

94. Cf. The Lake Cargo Coal Case. 

95. 295 U.S. 602, 55 Sup. Ct. 869 (1935). 

96. 273 U.S. 510, 47 Sup. Ct. 437 (1927). 

97. 298 U.S. 468, 56 Sup. Ct. 906 (1936). 58 Sup. Ct. 773 (1938); 58 Sup. Ct. 999 (1938). 

98. 259 U.S., at 284 (1922). 

99. Of. a v. United States, 298 U.S. 468, 56 Sup. Ot. 906 henge 8 and Morgan v. United 
States, 58 Sup. Ct. 773 (1938); Ung Kip v. White, 259 U.S. 276, 42 Sup. Ct. 492 (1922); West v. 
Standard Oil Co., 278 U.S. 200, 49 Sup. Ct. 138 (1928), and ‘‘We think it is clear that bias from 
strong and sincere convictions as to public policy may operate as a more serious disqualification than 
pecuniary int t’’—C. ittee on Ministers’ Powers (1932) C.M.D. 4060, at 76. 

100. Of. St. Joseph Stock Yards v. United States, 11 F. Supp, 822, 327 (D.0. Mo. 1935). 
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such capacity has been used virtuously or outrageously.” A short run of the 
recent cases emphasizes this juristic treatment. The history of appeals from 
public utilities commissions in the states which first created them was almost 
uniform, namely, an appeal meant reversal. Later the consequence seems 
to go to the other extreme in at least some instances. In the federal system 
there is a substantial parallel. The most experienced and best quipped, the 
Interstate Commerce Commission, has won increasing respect.’ This con- 
fidence has resulted from the assurance based on experience that the tech- 
nique of the Commission promised worthy result." The briefest examina- 
tion of the cases from the Federal Trade Commission shows that its early 
conclusions were not highly respected by the courts. With more experience 
and when there is disclosed respectable impartiality, a procedure affording 
the assurance of fair hearing, of due process, and the capacity for informed 
judgment, we find the language of the Court reflecting a finality of decision 
as great even as could be given to a common law jury’s findings. 

The National Labor Relations Board was respected in its care to avoid 


<n 
101. It is said that ‘‘Interpretation of sociological and economic data flourishes less happily in 
the overheated atmosphere of litigation than in the calm of scientific inquiry.’’ Landis, ‘‘Business 
Policy and the Courts,’’ 27 Yale L.J. 235 (1917). Conceding all this, including the good time, the stage 
referred to is not the hearing room of most any administrative tribunal anywhere across the country. 
Cf. The Lamb Disbarment Proceedings, 47 Yale L.J. 1383, n. 3 (1938). Cf. The Proceedings and Re- 
ports of the Commissioners on Uniform State Laws on the Preparation of the Uniform Expert Testi- 
my Act. 
_ “02. In the early years of its existence it did not fare so well. Cf. Even the recent St. Louis, 
ete., v. United States, 279 U.S. 461, 49 Sup. Ct. 384 (1929), where it failed to conform to directions. 
103. ‘‘The other allegations of the stricken paragraph do not go to the root of the matter. Thus 
it cannot be said that the failure to hear the respondents separately was an abuse of discretion. Again, 
while it would have been good practice to have the examiner prepare a report and submit it to the 
tary and the parties, and to permit exceptions and arguments addressed to the points thus pre- 
sented—a practice found to be of great value in proceedings before the Interstate Commerce Com- 
mission—we cannot say that that particular type of procedure was essential to the validity of the 
hearing. The statute does not require it, and what the statute does require relates to substance and 
not form.’’ 298 U.S., at 478 (1936). Cf. 58 Sup. Ct., supra note 97. 
104, Federal Trade Commission v. Standard Education Society, 58 Sup. Ct. 113 (19388). Cf. Supra 
note 41. Of. Rule 58, ‘‘Rules of Civil Procedure,’’ District Courts of the United States. Masters: 

(a) Appointment and Compensation. Each district court with the concurrence of a majority 
of all the judges thereof may appoint one or more standing masters for its district, and the court 
in which any action is pending may appoint a special master therein. As used in these rules the 
word ‘‘master’’ includes a referee, an auditor, and an examiner. The compensation to be allowed 
to a master shall be fixed by the court, and shall be charged upon such of the parties or paid out 
of any fund or subject matter of the action, which is in the custody and control of the court as 
the court may direct. The master shall not retain his report as security for his compensation; but 
when the party ordered to pay the compensation allowed by the court does not pay it after notice 
and within the time prescri by the court, the master is entitled to a writ of execution against 
the delinquent party. 

(b) ference. A reference to a master shall be the exception and not the rule. In actions 
to be tried by as jury, a reference shall be made only when the issues are complicated; in actions 
to be tried without a j , save in matters of account, a reference shall be made only upon a 
showing that some exceptional condition requires it. 

(c) Powers. The order of reference to the master may specify or limit his powers and may 
direct him to report only upon particular issues or to do or perform particular acts or to re- 
ceive and report evidence only and may fix the time and place for beginning and closing the 
hearings and for the filing of the master’s report. Subject to the specifications and limitations 
stated in the order, the master has and shall exercise the power to regulate all proceedings in 
every hearing before him and to do all acts and take all measures necessary or proper for the 
efficient performance of his duties under the order. He may require the production before him 
of evidence upon all matters embraced in the reference, including the production of all books, 
papers, vouchers, documents, and writings applicable thereto. He may rule upon the admissibility 
of evidence unless otherwise directed by the order of reference and has the authority to put wit- 
nesses on oath and may himself examine them and may call the parties to the action and examine 
them upon oath. When a party so requests, the master shall make a record of the evidence of- 
fered and excluded in the same manner and subject to the same limitations as provided in Rule 
43 (c) for a court sitting without a jury. 

(d) Proceedings. 

(1) Meetings. When a reference is made, the clerk shall forthwith furnish the master with 

A copy. of the order of reference. Upon receipt thereof unless the order of reference otherwise 
provides, the master shal! forthwith set a time and place for the first meeting of the parties or 
their attorneys to be held within 20 days after the date of the order of reference and shall 
notify the parties or their attorneys. It is the duty of the Master to proceed with all reasonable 
diligence. Either party, on notice to the parties and master, may apply to the court for an 
order requiring the master to speed the proceedings and to make his report. If a party fails to 
appear at the time and place appointed, the master may proceed ex parte or, in his discretion, 
ourn the proceedings to a future day, giving notice to the absent party of the adjournment. 
(2) Witnesses. The parties may procure the attendance of witnesses before the master 
by the issuance and service of subpoenas as provided in Rule 45. If without adequate ex- 
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the pitfalls of experience.’ Subject to one exaggeration of the judge’s office, 
the limping of administration of law through administrative agencies has 
been due to the thorns which they have placed in their own path, a reckless 
disregard of some sifting procedure which promises that the truth will be 
found. There is no impediment in our system of judicial review to the prompt 
determination of the truth. The maintenance of proper standards on the part 
of administrative agencies in the performance of their quasi-judicial functions 
is of the highest importance and in no way cripples or embarrasses the exer- 
cise of their appropriate authority, on the contrary it is to their manifest in. 
terest. For if these multiplying agencies deemed necessary in our complex 
society are to serve the purposes for which they are created and endowed with 
powers, they must accredit themselves by acting in accordance with the 
cherished judicial tradition embodying the basic concepts of fair play. Blue- 
sky security has been outlawed whether floated by wrongdoers, private or 
public. Who can seriously approve the condemnation without trial exposed in 
Ohio Bell Telephone Co. v. Public Utilities Commission?’ 

But the courts have not been above criticism in the conduct of their 
high office. There can be no escape from the conclusion that in at least some 
of the cases personal view points have caused the conclusions of primary and 
secondary legislative action to be unsupported by jurisdictional facts.’*’ When 
the mind is primed by jealousy and suspicion the conclusion that misconduct 
has been practiced is much more readily reached than where confidence, 


trust and affection predominate.’ The dissenting opinion in the Brinson 


cuse a witness fails to appear or give evidence, he may be punished as for a contempt and be 
subjected to the consequences, penalties, and remedies provided in rules 37 and 45. 

(3) Stat t of A ts. When matters of accounting are in issue before the master, 
he may prescribe the form in which the accounts shall be submitted and in any proper case 
may require or receive in evidence a statement by a certified public’ accountant who is called 
as a witness. Upon objection of a party to any of the items thus submitted or upon a showing 
that the form of statement is insufficient, the master may require a different form of state- 
ment to be furnished, or the accounts or specific items thereof to be proved by oral examina- 
tion of the accounting parties or upon written interrogatories or in such other manner as he 
directs. 

(e) Report. P 

(1) Contents and Filing. The master shall prepare a report upon the matters submitted 
to him by the order of reference and, if uired to make findings of fact and conclusions of 
law, he shall set them forth in the report. He shall file the report with the clerk of the court 
and in an action to be tried without a jury, unless otherwise directed by the order of reference, 
shall file with it a transcript of the proceedings and of the evidence and the original exhibits. 
The clerk shall forthwith mail to all parties notice of the filing. 

(2) In Non-Jury Actions. In an action to be tried without a jury the court shall accept 
the master’s findings of fact unless clearly erroneous. Within 10 days after being served with 
notice of the filing of the report any party may serve written objections thereto upon the other 

arties. apn toi the court for action upon the report and upon objections thereto shall 

be by motion and upon notice as prescribed in Rule 6 (d). The court after hearing may adopt 
the report or modify it or may reject it in whole or in part or may receivd further evidence 
or may recommit it with instructions. 

(3) In Jury Actions. In an action to be tried by a jury the master shall not be directed 
to report the evidence. His findings upon the issues submitted to him are admissible as evi- 
dence of the matters found and may be read to the jury, subject) to the ruling of the court 
upon any objections in point of law which may be the . 

(4) Stipulation as to Findings. The effect of a master’s report) is the same whether or not 
the aes ave consented to the reference; but, when the parties stipulate that a master’s 
ae - fact shall be final, only: questions of law arising upon the report shall thereafter be 
considered. 

(5) Draft Report. Before filing his report a master may submit a draft thereof to counsel 
for all parties for the nespese of receiving their suggestions. 

105. Myers v. Bethlehem Shipbuilding Corp., 58 Sup. Ct. 459 (1938). 

106. 301 U.S. 292, 57 Sup. Ct. 724 (1936). This was more than credulity—there was no evi- 

dence other than thin air picked from the sky. Quaere, the influence of other institutions upon com- 

issi in big relationship. Cf. ‘‘We are not concerned with how the members of the city 
council ascertained that fact. e minutes indicate that in some way they ascertained the fact for 
they so state.’’ Tucker v. Raney, 145 Kan. 256, 261 (1937). Cf. 5 Wigmore, Evidence, § 2569. Of. 
National Labor Relations Board v. Thompson Products, Inc., 97 Fed. Ind. 13 (1938). 

107. This is but to recognize that judicial personnel may have human characteristics. It does not 

go to the soundness of the plan. 

108. This causes some innocent men to be murdered as paramours, and, conversely, rascals to go 

unmolested in their licentious practices where ‘‘justifiable homicide’’ would be'a complete defense. 
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case’® indicates a degree of jealousy of jurisdiction and hostility to govern- 
mental extension which does not seem to leave the mind free to impartially 
weigh issues so important. This judicial assumption, of responsibility for the 
formation of public policy is not only an intrusion upon the legislative office 
but it goes further. It tends to break down the timbers of’ representative gov- 
ernment by withdrawing from the legislator responsibility to the electorate 
which is essential to the preservation of wholesome representative govern- 
ment. The digression, fortunately, does not change the fundamental prin- 
ciple, but, at the worst, only results in its misapplication. A similar attitude 
is shown in regard to primary legislation in the Tyson Group.° From this 
extreme of judicial passion for wise statesmanship, the deliberate council of 
Mr. Justice Holmes dissenting in the Tysan case seems to have become aud- 
ible to the judicial ear. No facts could be given more dramatization than was 
given in staging the Nebbia case.» *” This divestment of assumed respon- 
sibility for public policy has since been conspicuous.’ 

When we observe the judicial scrutiny of the action of administrative 
tribunals the tendency to repose confidence, where confidence is justified, is 
even more pronounced. We have previously noted the finality given to the 
findings of the Federal Trade Commission in the Standard Education Society 
case’* and of the National Labor Relations Board."* This giving of credit 
where credit is due is further emphasized in the case of United States v. Grif- 
fin"* where the findings of the Interstate Commerce Commission were held 


109. Interstate Commerce Commission v. Brinson, 154 U.S. 447, 155 U.S. 1 (1894). 

110. Tyson v. Banton, 273 U.S. 418, 47 Sup. Ct. 426 (1927); Ribnik v. McBride, 277 U.S. 350, 
48 Sup. Ct. 545 (1928); Williams v. Standard Oil Co., 278 U.S. 235, 49 Sup. Ct. 115 (1929); New 
State Ice Co. v. Liebmann, 285 U.S. 262, 52 Sup. Ct. 371 (1932). Thia is not a misconcept of due 
process by including ‘‘substance’’ as distinguished from procedure. Cf. Dean Charles E. Clark, ‘‘In- 
dividualism and the Constitution,’’ Reports of New York Bar Association (1934), contra. It was 
shown in the early part of this paper that the inclusion of substance is essential to corrective judicial 
process if the Constitution is to control. But the exaggerated expression is the assumption of states- 
manship for the errors of which the legislators should be made to respond at the polls and not be 
permitted to hide behind judicial skirts. Similar judicial egregiousness is found in the rule that the 
sheriff is personally liable in trespass for service under an unconstitutional statute, and the rule of 
risk on municipal bonds. The results in all three cl are expressi of egoism of the judge that 
he must declare, or at least control, expression of public policy. 

111. 291 U.S. 502, 54 Sup. Ct. 505 (1934). 

_ 112. ‘*So far as the requirement of due process is concerned, and in the absence of other con- 
stitutional restriction, a state is free to adopt whatever economic policy may reasonably be deemed 
to promote public welfare, and to enforce that policy by legislation adapted to its purpose. The courts 
are without authority either to declare such policy, or, when it is declared by the legislative arm, to 
override it. If the laws passed are seen to have a reasonable relation to a proper legislative purpose, 
and are neither arbitrary nor discriminatory, the ee of due process are satisfied, and ju- 
dicial determination to that effect renders a court functus officio. ‘Whether the free operation of 
the normal laws of competition is a wise and wholesome rule for trade and commerce is an economic 
question which this court need not consider or determine’.’’ Ibid at 537. 

118. Borden’s Farm Products v. Baldwin, 293 U.S. 194, 55 Sup. Ot. 187 (1934); National Labor 
Relations Board v. Jones & Laughlin Steel Co., 301 U.S. 1. 57 Sup. Ot. 615 (1937); Townsend v. 
Yeomans, 301 U.S. 441, 57 Sup. Ot. 842 (1937); Senn v. Tile Layers Protective Union, 301 U.S. 
468, 57 Sup. Ct. 857 (1937); Anniston Mfg. Co. v. Davis, 8301 U.S. 337, 57 Sup. Ot. 816 (1937); 
Carmichael vy. Southern Coal Co., 301 U.S. 495, 57 Sup. ot. 868 (1937); Chas. O. Steward Mach. 
Co. v. Davis, 301 U.S. 548, 57 Sup. Ct. 883 (1937); West Coast Hotel Co. v. Parrish, 300 U.S. 379, 
57 Sup. Ct. 578 (1936). 

114. Supra note 104. 

115. Myers v. Bethlehem Ship, etc., supra note 105. Cf. National Labor Relations Board v. 
Pennsylvania Greyhound Lines, 58 Sup. Ct. 571 (1938); National Labor Relations Board v. Pacific 
Greyhound Lines, 58 Sup. Ct. 577 (1938); National Labor Relations Board v. Mackay Radio Teleg- 
raphy Co., 58 Sup. Ct. 904 (1938). Accord. 

116. 568 Sup. Ct. 601 (1938). Cf. Anniston Mfg. Co. v. Davis, 301 U.S. 337, 356, 57 Sup. Ct. 
816, 825 (1937): ‘‘Whatever the privilege or duty of the presiding officer, and whatever may be his 
recommendation, the statuta requires that ‘the Board or a division shall make its findings of fact and 
decision in writing’ (§ 906 [e] and shall certify and file with the court on judicial review a tran- 
script of the record upon which its findings of fact and decisions are based. The court has jurisdiction 
‘to affirm the decision of the Board, or to modify or reverse such decision.’ If additional evidence is 
taken, ‘the Board may modify its findings of fact and decision’ (§ 906 [g] by reason of such evidence. 
The whole scheme of the administrative proceeding Bee gee hearing and determination in ac- 
cordance with the demands of due process. The Board which makes its findings and renders its de- 
cision must consider the evidence and base its findings and decision upon it, and until the contrary 
appears, we must assume that the Board will do so. Morgan v. United States, supra. We conclude 
that the authorized procedure provides for a full and fair hearing and determination of all matters 
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not subject to inquiry." Even more significant to the writer is the judicial 
attitude toward the finality of findings as shown in the National Grocery 
Company case.'"* In the Bogardus case’ a finding of fact was.made by the 
Board of Tax Appeals. The finding was a mixed question of fact and law and 


was one which on judicial review courts may substitute their own judgment, 
The Court proceeded to substitute its judgment of the facts for the administra. 
tive determination. Against this the dissenting Justices said: “We think there 
was a question of fact whether payment to this petitioner was made with 
one intention or the other. A finding either in his favor or against him would 
have had a fair basis in the evidence. It was for the triers of the facts to 
seck among competing aims or motives the ones that dominated conduct. Per- 
haps, if such a function had been ours, we would have drawn the inference 
favoring a gift. That is not enough. If there was opportunity for opposing 
inferences, the judgment of the Board controls.” In the National Grocery 
Company case there was a similar issue. The Court, whatever its power, re- 
fused to do more than to satisfy itself that there was ample evidence to support 
the findings of the Board of Tax Appeals. It said: “The instances are many 
in which a state of mind determines the incidence of an income tax.” . . . 
“The Court of Appeals, instead of limiting its review to ascertaining whether 
there was evidence to support the Board’s findings and decision, made on all 
the evidence, as upon a trial de novo, in effect, an independent determination 
of the matters which had been in issue before the Board. The court was 
without power to do so. To draw inferences, to weigh the evidence and to 
declare the result was the function of the Board.” 


The adjustment which has taken place in the judicial attitude since the 
close of the Tyson Group has been the most constructive that our history has 
enjoyed. It has brought together the virtues of both the majority and mi- 
nority opinions of the St. Joseph Stockyards case. It might well be hailed as 
the Golden Age of the Supreme Court of the United States as an effective 
instrumentality of American Government. The way to order out of chaos is 
clear. The obstacle is un-American non-judicial adiministration and defective 
statutes."24 The fault, dear Brutus, lies not in our courts but in our states- 
men. *** Non-judicial administration of law can be made efficient. The re- 
sponsibility is theirs, and “Responsibility is the great developer of men.”™ 


of fact and that, through judicial review, it provides for the protection of all the legal rights of the 
petitioner, including any constitutional right which it may be entitled to invoke with respect to the 
refund which it seeks. The ae may thus obtain through this proceeding whatever judgment its 
case warrants, a judgment which the government, by virtue of the requirement that the Commissioner 
shall make refund accordingly, binds itself to | ay i 

117. Nothing here indicates that the principle has been changed where the administrative conduct 
is found to outrage the sense of fairly conducted hearing designed to im ally find the truth upon 
all of the evidence on issues perly raised. One glance at the Morgan Oasses is enough to dispel any 
suggestion of such em on. 

If the officer felt that his own honesty and good intentions were a sufficient substitute for 
informed judgment he might find solace in the language of Mr. Justice Oardozo: ‘‘One who is 8 
martyr to a principle—which may turn out in the end to be a delusion or an error—does not prove 
by his martyrdom that he has kept within the law.’’ 293 U.S., at 268. Of. Congressional Record, 
75th Congress, 3d Session, p. 8837; Ibid, p. 8991. 

118. 58 Sup. Ct. 932 (1988). 

119. 302 U.S. 34, 58 Sup. Ct. 61 (1937). 

120. A note states: «Wheth a een received is compensation ... is largely a matter of 
intention. Compare Bogardus v. Commissioner. .. .’’ 

121. These are the subject of another paper. 

122. Of. The legislative bungling of the highway gasoline taxes where for a long time it was 
widely contended that constitutional amendment was necessary. 

123. 298 U.S., at 92 (1936). 
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Advantages of Getting Out of the Record* 


By THomas H. Matone 
Of the Nashville Bar 


A recent opinion of the United States Court of Appeals for the Eighth 
Circuit, Morsman v. Commissioner of Internal Revenue,’ makes a sharp 
issue regarding a practice which, however convenient, has always seemed 
to the writer rather hard to explain or to justify. This is the practice, oc- 
casionally followed in appellate courts, of helping out an opinion by assum- 
ing, from statements made in the argument, the existence of facts which do 
not appear in the record. 

These “statements in open court,” apparently, are not looked to when 
they might conflict with the theory advanced by the writer of the opinion. 
Thus in New York ex rel Cohn v. Graves, the statement of counsel in his 
brief and “in open court on the argument” is received (on the theory of re- 
lieving “uncertainty” of the stipulation) to show that the taxpayer’s income 
from the land in question consisted of rents collected by an agent, etc.; but 
when the same counsel insists that certain bonds have acquired a business 
status in New Jersey, and hence are immune from taxation in New York, 
Mr. Justice Stone is quick to reply that this contention, if pertinent, “is not 
supported by the record.” The record (it would seem) was just as silent in 
the first instance as in the second. There was no “uncertainty” except that 
arising from absence of proof on the subject. 

So in Shapiro v. Wilgus,> Mr. Justice Cardozo evidently thought it of 
some importance to show that the conveyance of property to a corporation 
(so that it might enjoy a protective receivership) was for the deliberate 
purpose of averting levies on the property. To establish the facts the Court 
looks to “the record and the admissions of counsel,”* and further says that 
“whatever fragment of doubt might otherwise be left” (on this point) “is 
dispelled by the admissions of counsel on the argument before us.” 

These cases are mentioned at the outset because they are the authorities 
relied upon in the majority opinion in the case of Morsman v. Commissioner 
of Internal Revenue, supra, for the practice of importing into the record a 
vital and perhaps determinative fact not proven before or considered by the 
Board of Tax Appeals. 

The question there involved was, in substance, whether a declaration of 
trust made by Robert O. Morsman for the benefit ‘of himself for life, and 
in the event of his death leaving issue, to divide the income annually among 
such issue, per stirpes, and in the event of his death without widow or child 
surviving, to distribute the corpus among his heirs at law, was in reality a 
trust—that is to say, whether there was any beneficiary other than the de- 
clarant. In reaching the conclusion that there was no such beneficiary, the 
4 This article ort nally appeared in 15 Tenn. I. Rev. 668 (April, 1989), and is reprinted here with 

1. 90 F 0.0.A. 8th, 1987). 

ed, 666, 57 8S. Ct. 466 (1937). 
L. ed. 855, 53 8. Ct. 142 (1932). 
5. Id, p. 364. 
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majority opinion stressed the fact that Morsman was a bachelor without 
issue. No such fact appeared in the evidence, nor was the case considered on 
this theory when tried before the Board of Tax appeals. Morsman testified, 
but as stated in the majority opinion of Thomas, Circuit Judge, “no testi- 
mony is found in the record relating to the existence of a wife, issue, or heirs,” 
He continues:* “Any uncertainty, however, arising from the ambiguity of 
the record, if it has any present significance, is put at rest by the statement 
of counsel in open court on the argument, People of State of New York ex rel 
Cohn v. Graves et al., 57 S. Ct. 466, 81 L. ed. . . . (decided March 1, 1937), 
Shapiro v. Wilgus, 287 U.S. 348, 354, 53 S. Ct. 142, 144, 77 L. Ed. 355, 85 A.LR. 
128, that at the time the trust agreement was executed Morsman was a bach- 
elor without issue.” 

This brings forth the following comment in the dissenting opinion of 
Gardner, Circuit Judge:’ “The majority opinion without finding or evidence 
brings into this record the alleged fact that the petitioner was a bachelor 
without issue, and the entire opinion is colored by these facts extraneous to 
the record” (Italics mine). 

It may be further observed that the term “ambiguity,” used in the major- 
ity opinion, is hardly appropriate. The evidence was not confused or ob- 
scure. There was, on the contrary, as fairly stated by Judge Thomas, a com- 
plete absence of proof as to the declarant’s matrimonial status; nor was any 
such issue made in the pleadings, nor was any such defense advanced in the 
answer of the Commissioner. It thus appears that the majority opinion, with- 
out proof or pleading, assumed from the oral statement of counsel the exist- 
ence of a fact by which, to a greater or less extent, “the entire opinion is 
colored.” 

Irrespective of whether the merits were reached in this particular case 
(a matter not altogether clear, in view of the strong dissenting opinion), 
such a practice, when challenged, can hardly be approved, and would seem 
to merit in some degree the sharp criticism of the dissenting judge. In justice 
to the majority opinion, however, it must be admitted that the practice of in- 
corporating into the opinion the statements of counsel made during the argu- 
ment is not without precedent, and some of these precedents come from a 
court which, in the writer’s opinion, is incomparably superior to any other 
court in the country. In addition to New York ex rel Cohn v. Graves, and 
Shapiro v. Wilgus, supra, only a few of the more recent opinions of the United 
States Supreme Court need be mentioned. 

In Blodgett v. Holden,’ the Court said: “At the argument here counsel 
for Blodgett affirmed (italics mine) that all transfers prior to June 2 were 
really made during the month of January; and the accuracy of this statement 
was not questioned. Under the circumstances we will treat this affirmation 
as if it were part of the recital of facts by the court below.” 

In O’Gorman & Young v. Hartford Ins. Co.,’ the Court says: “Excessive 
commissions may result in an unreasonably high rate level or an impairment 

4 sed 1, supra, at p. 23. 


° , Supra, at p. 28. 
8. 275 U.S. 142 at 146, 72 L. ed. 206, 48 8. Ct. 105 (1927). 
9. 282 U.S. 251 at 257, 75 L. ed. 824, 51 8. Ot. 180 (1931). 
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of the financial stability of the insurer. It was stated at the bar (italics mine) 
that the commission on some classes of insurance is as high as 25 per cent.” 

In Pacific Tel. & Tel. Co. v. Seattle," it is said: “On the argument before 
us appellant admitted (italics mine) that the present suit was brought with- 
out waiting for the preparation of forms and regulations and that it had made 
no effort to secure an administrative interpretation of the ordinance.” 

In McCandless v. Furland,’ the Court said: “But the record does not 
show that the District Court did so rule or that it was requested to rule on the 
subject. Moreover the petitioner stated that the objection to the validity of 
the appointment had been made for the first time in the Court of Appeals; 
and counsel for the respondent, in his oral argument in this Court, (italics 
mine) said that the objection to the validity of the appointment was not 
urged by him because he desired to have a decision on the merits.” 

In McFeely v. Commissioner of Internal Revénue,” the following ap- 
pears: “It was stated in briefs and at the bar that these rulings” (of the Com- 
missioner) “have never been cancelled or revoked, and this statement was not 
challenged.” 

In none of these cases, however, was the issue made that the record 
proper was silent as to the fact which the Court assumes. Where counsel 
during the argument makes an express admission, the Court has the right 
to accept it and to assume that it is justified by the record. So if one counsel 
makes a statement of fact, and opposing counsel does not contradict it, the 
Court may possibly be justified in assuming that the record upholds the 
statement made. 

But this, of course, is a very different thing from the Court admitting 
that the record is silent on the subject, and them filling the gap and piecing 
out the opinion with the unsworn and non-evidentiary statement of counsel, 
whether made in his brief or on the argument. Such a practice seems to 
conflict with two firmly established principles: (1) the settled rule whereby 
counsel are strictly confined to the record; (2) the equally well-settled rule 
that the appellate court is confined to the record. 

One of the things which is stressed in the training of the practicing 
lawyer from the very beginning of his career is the importance of staying in 
the record. Statements as to matters not covered by the proof may constitute 
reversible error.”* 

Not only is it bad practice to make statements outside the record, but it 
is a breach of professional ethics. Canon No. 22 of the Canons of Professional 
Ethics of the American Bar Association provides in part: “It is not candid 
or fair for a lawyer . . . in argument to assert as a fact that which has not 
been proved . . .” 

Surely then, counsel should not be encouraged to make such statements 
or arguments in the appellate courts. Yet when the court bases its opinion 
on the statements of counsel, whether made in argument or in the brief, 
~~ 40, 291 U.S. 800 at 802, 78 L. ed. 810, 54 8. Ct. $83 (1934). 

11, 293 U.S. 67 at 71, 79 L. ed. 202, 55 S. Ct. 42 (1934). 
12, 296 U.S. 102 at 108, 80 L. ed. 83, 56 S. Ct. 54 (1935). 
13. Waldron v. Waldron, 156 U.S. 361, 89 L. ed. 453, 15 S. Ct. 883 (1895); Williams v. United 


States, 168 U.S 382, 42 L. ed. 609. 18 S. Ct. 92 (1897); N.Y. Central R.R. Co. v. Johnson, 279 U.S. 
$10, (1928) 73 L. ed. 706, 49 S. Ot. 800 (1928). 
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rather than on the record itself, it is submitted that excursions out of the 
record are encouraged. 

There are, no doubt, occasions when statements of counsel outside the 
appellate court record may be justified. Apart from other cases which may 
be imagined, this might be permissible when the statement had in fact been 
proved in the trial court. Suppose, for example, that the record in the Mors. 
man case, supra, had been abridged, and the questions and answers showing 
that Morsman was unmarried had been omitted from the printed record, 
Here the statement would be supported by evidence which might, by proper 
procedure, be made part of the record in the appellate court. But this was 
not what happened. Neither side, apparently, had thought it of importance 
to prove a fact which seemed important to the appellate court. The statement 
of counsel (no doubt made in reply to questions from the bench) was in fact 
original testimony, which (in the view of the dissenting judge) changed the 
whole complexion of the case. 

Nor, in the writer’s opinion, can this criticism be met by calling the 
statement of counsel an “admission.” It is, of course, true that an admission 
of a fact made by counsel during the trial in the lower court is generally 
binding on his client;"* and this rule applies even in a criminal trial.* But 
it is hardly necessary to say that in the trial court such an admission dispenses 
with evidence which, might otherwise be adduced, while in the appellate 
courts original evidence cannot be heard. The trial there connotes a record 
already completed. 

Even less defensible would be the practice of taking the statement of 
counsel as true merely because it was not formally contradicted by his ad- 
versary. Where such) expressions are used in some of the opinions, it is 
assumed they refer to statements based on the record and not to original 
testimony. Unless so limited, a premium would seem to be placed on care- 
less or reckless argument. 

It may be suggested that this whole matter is trivial—that a fact is a 
fact, no matter how it appears—that it would have been absurd to remand 
the Morsman Case, to prove a fact which was undisputed. From the stand- 
point of convenience all this is true. But the matter is hardly so simple as 
this. The Board of Tax Appeals had tried the Morsman Case on one theory, 
and the Court of Appeals (majority opinion) tried it on another, with the 
assistance of the fact assumed. Against such action the dissenting judge 
strongly protests:** 


“Not only is this court required to consider only facts disclosed by 
the record made before the Board, but it should not discuss nor pass 
upon issues not there raised. Helvering v. Salvage, 297 U.S. 106, 56 S. 
Ct. 375, 80 L. ed. 511; General Utilities & Operating Co. v. Helvering, 
296 U.S. 200, 56 S. Ct. 185, 187, 80 L. Ed. 154; Sunset Scavenger Co. v. 
Commissioner (C.C.A. 9) 84 F. (2d) 453; Kottemann v. Commissioner 


14, Am. Juris., 315-316. 


15. Dick v. United States, 40 Fed. (2d) 609, 70 A.L.R. 90 (0.0.A. 8th, 1930). 
16. Note 1, supra, at p. 28. 
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(C.C.A. 9) 81 F. (2d) 621; Botchford v. Commissioner (C.C.A. 9) 81 
F. (2d) 914. 

“In General Utilities & Operating Co. v. Helvering, supra, the 
Supreme Court reversed the Circuit Court of Appeals because that court 
had decided the case upon a ground not presented to nor ruled upon 
by the Board.” 

And further: 


“This court has frequently held that it will review on appeal only 
such questions as have been presented to the trial court and preserved 
in the record; that it is without power to alter or amend a bill of ex- 
ceptions; that the printed transcript on appeal cannot be amended even 
on stipulation of the parties; and there is no power, either in this court 
or in the trial court, to change the record as made in the lower court. 
Falvey v. Coats (C.C.A. 8) 47 F. (2d) 856, 89 A.L.R. 1; Hayden’ v. 
Ogden Savings Bank (C.C.A. 8) 158 F. 90; Johnson v. Titanium Pig- 
ment Co. (C.C.A. 8) 81 F. (2d) 529; Case v. Hall (C.C.A. 8) 94 F. 300; 
Board of Commissioners of Grand County v. King (C.C.A. 8) 67 F. 
945; Chickasaw Wood Products Co. v. Paysinger (C.C.A. 8) 84 F. (2d) 


476.” 


It is hard to gainsay the logic of these contentions. No fact is relevant 
unless it has been put in issue under the pleadings. This is true even where 


the facts are stipulated. “Stipulations concerning facts and an any other evi- 


dence properly are accommodated to issues adequately raised.” Again, no 
principle is better settled than that which confines an appellate court strictly 
to the record before it. Citations might be multiplied on this point. The 
court will not even look to the record in another case involving the same 
matter.’ 

These, it is submitted, are principles which should be respected, and 
from which the courts should depart only in exceptional cases. Any other 
rule makes for uncertainty and confusion. 


17. General Utilities Co. v. ere 296 U.S. 200 at 206. 80 L. ed. 154, 56 S.'Ct. 185 (1985). 
18. South Carolina v. Wesley, 155 U.S. 542 at 544, 39 L. ed. 254, 15 8. Ot. 230 (1895). 
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Benefit of Clergy* 


By ALEXANDER BLUME 
Official Reporter, New York Supreme Court 


“INDICTMENT” 


“At his Majesty’s Superior Court of Judicature, Court of Assize and Gen- 
eral Goal Delivery, begun and held at Boston, within and for the County of 
Suffolk, on the 2nd Tuesday of March in the tenth year of the reign of George 
Ill (1770), by the grace of God, of Great Britain, France, and Ireland, King, 
Defender of the Faith, etc. 


“The jurors for the said Lord the King, upon their oaths present, that 
Thomas Preston, Esq., William Wemms, labourer, James Hartegan, labourer, 
William McCauley, labourer, Hugh White, labourer, Matthew Killroy, la- 
bourer, William Warren, labourer, John Carroll, labourer, and Hugh Mont- 

gomery, labourer, all now resident in Boston, in the County of Suffolk, and 
Hammond Green, boat builder, Thomas Greenwood, labourer, Edward Man- 
waring, Esq., and’ John Munroe, gentlemen, all of Boston aforesaid, not hav- 
ing the fear of God! before their eyes, but being moved and seduced by the 
instigation of the devil and their own wicked hearts, did, on the 5th day of 
this instant March, at Boston, aforesaid, within the county aforesaid, with 
force and arms, feloniously, willfully, and of their malice aforethought, assault 
one Crispus Attucks, then and there being in the peace of God, and of the 
said Lord the King, and that he, the said William Warren, with a certain 
hand gun of the value of 20 shillings, which he, the said William Warren 
then and there held in both his hands, charged with gunpowder and two 
leaden bullets, then and there feloniously, willfully, and of his malice afore- 
thought, did shoot and discharge at and against the said Crispus Attucks; 
* * * thereby giving to him, the said Crispus, with one of the bullets afore- 
said, so shot off and discharged as aforesaid, in and upon the right breast, a 
little below the right pap of him, the said Crispus, one mortal wound of the 
depth of six inches and of the width of one inch; * * * of which said mortal 
wounds the said Crispus Attucks then and there instantly died, and that the 
aforesaid persons then and there, feloniously, willfully, and of their malice 
aforethought, were present, aiding, helping, abetting, comforting, assisting, 
and maintaining the said William Warren to do and commit the felony and 
murder aforesaid. 

“And so the jurors aforesaid, upon their said oaths, do say that the said 
individuals then and there in manner and form aforesaid, feloniously, wilfully, 
and of their malice aforethought did kill and murder the said Crispus At- 
tucks, against the peace of the said Lord the King, his crown and dignity.” 

Those who recall their American History will readily recognize the in- 
cidents portrayed in this quotation as the celebrated “Boston Massacre.” It 
appears that on the evening of March 5, 1770, a group of Boston citizens be- 
7 Note—An address by the author delivered at the Buffalo convention of the N.Y.S.S.R.A. This ar- 


ticle ap ed, originally, in The Shorthand Reporter (Feb. 1939), and is reprinted here with the 
permission of that publication and of the author. 
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came involved in a street brawl with a British sentry who was standing guard 
before the barracks of the soldiers of the 29th Infantry regiment. The feeling 
of ill will towards the British military, which had been constantly increasing 
in the New England Colonies since the quartering of British soldiers was 
begun several years prior, finally burst into flame, and during this altercation 
some of the soldiers fired their muskets into the crowd of citizens, killing 
five and wounding many. It was this historic incident which led to the in- 
dictment above quoted by the grand jury, and in due course of time, to the 
celebrated criminal trial held on November 27, 1770, at the Superior Court 
of Judicature, Court of Assize and General Goal Delivery, in Boston. 


DisTINGUISHED CouUNSEL 


It is interesting to note, in passing, that counsel for the Crown was Robert 
Treat Paine, a distinguished American patriot and jurist, and one of the 
signers of the Declaration of Independence. One of counsel for the defend- 
ants was John Adams, later second President of the United States, who was 
then in his thirty-fifth year, and a brilliant barrister. With: the trial pro- 
ceedings themselves we have no concern at this time. Those of my listeners 
who wish to read this fascinating transcript will find a verbatim record which 
occupies 120 closely printed pages in the Beale shorthand collection at the New 
York Public Library. I particularly commend to their attention the eloquent, 
logical, and learned summation which Mr. Adams made in behalf of the 
prisoners. 

Although one John Hodgson is recorded as the shorthand reporter who 
prepared this excellent transcript of the proceedings, a diligent search in the 
American Biographical Encyclopedia and our own Shorthand bibliography 
fails to reveal any further information concerning Mr. Hodgson. 

The verdict of the jury was “Guilty of manslaughter,” as to the defend- 
ants Matthew Killroy and Hugh Montgomery and “Not guilty” as to the 
others. The record closes with the following notation: 

“Wemms, Hartegan, M’Cauley, White, Warren, and Carroll were im- 
mediately discharged; Killroy and Montgomery prayed the Benefit of Clergy, 
which was allowed them, and thereupon they were each of them burnt in the 
hand, in open court, and discharged.” 

I cite this trial as a concrete illustration of the curious custom known 
as “Benefit of Clergy” or “Privilegium Clericale,” which originated in Eng- 
land in the 12th century and yet continued as a substantial part of English 
and American jurisprudence until an almost unbelievably recent date. 


ANCIENT ORIGINS 


“The Benefit of Clergy” originally referred to the exemption of the 
clergy from the jurisdiction of the secular courts and laws and thus from all 
punishment for criminal offenses. It was undoubtedly an outgrowth of the 
conditions which preceded and contributed to the growth of the English 
common law. For many centuries prior to and succeeding the Norman con- 
quest the clergy played a very important part in the administration of the 
government, particularly so in the legislative and judicial branches. This is 
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no cause for wonder, for very few individuals outside the ranks of the clergy 
could read or write. During the Saxon era in England ignorance and sy- 
perstition were rife, and so it was but natural that ecclesiasticism should have 
gained the ascendency. Though we may naturally, in our day and age marvel 
at the power that the church achieved over the affairs of the State, it must be 
remembered that in those dark ages the bishops held the awful threat of ex. 
communication over the heads of civil affairs—a most potent weapon indeed, 
It was not until literacy and education seeped into the ranks of the masses 
in England that the power of the church. began to decline. 

It should also be remembered that bishops were then the principal mem- 
bers of the lay courts, and that they were the sources for instruction of the 
lay judges as to both the secular and canonical laws. Indeed, the father of 
the English common law was the noted ecclesiastic and jurist, Henry de 
Bracton, who wrote the first book of English case law in the 13th century, 
the famous “De Legibus et Consuetudinibus Angliae” (“The Laws and Cus- 
toms of the English”). 


Kinc v. CHurcH 


The history of medieval England is replete with conflicts between the 
sovereign and the church over the question of ecclesiastic or lay jurisdiction. 
At first the superior intellectual and cultural attainments of the clergy resulted 
in a substantial encroachment by the church upon the powers of the State. It 
will be recalled that during the reign of Henry II the opposition of Thomas 
a’Becket, Archbishop of Canterbury, to the efforts of the King to subject of- 
fending members of the cloth to punishment by the lay courts led to a cele- 
brated quarrel between church and State, and ultimately, following a’Becket’s 
flight to France in 1164 and his later return, to his murder by some over- 
zealous courtiers of the King. Boniface, the successor of a’Becket, continued 
to wage the battle against Henry III, in an endeavor to fix the power of the 
church over the lay or civil courts when clerics or members of the church 
were haled before them. 

This bitter contest continued for many years, some of the sovereigns com- 
promising with the church and some endeavoring to stand firm, but it was 
not until the reign of Henry VIII that the fight for exemption of the clergy 
from criminal prosecution and punishment by the secular courts received a 
decided defeat. The King had several statutes passed removing the benefit 
of clergy from persons convicted of certain crimes, such as treason, premed- 
itated murder, robbery, arson, etc. These statutes contained no exception, 
as had been theretofore customary, of those “within the holy orders,” and 
led to a most vigorous opposition by the clergy of the entire kingdom. 


CELEBRATED CASE 


Matters were brought to a head by the celebrated case of Dr. Horsey, 
Chancellor to the Bishop of London, who had been prosecuted by Dr. Standish, 
a well-known advocate of the superiority of the temporal courts over the 
clergy, for the murder of one John Hunne. Having been adjudged guilty, 
the clergy, in order to head off any possible punishment of the convicted 
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chancellor, lodged a charge of heresy against Dr. Standish because, forsooth, 
he insisted that the temporal courts had the power to punish the clerics. How- 
ever, this was one time when “Bluff King Hal” refused to be bluffed, and he 
discharged Dr. Standish from the charge of heresy. It may be of interest to 
note, however, that Dr. Horsey was given sanctuary in the house of the Arch- 
bishop of Canterbury until popular indignation had subsided, and then later 
was surrendered to the Court of King’s Bench, “and having entered a plea of 
not guilty, he was confessed and discharged.” There is little doubt, however, 
that as a result of the King’s firm stand from this time on the power of the 
church to interfere with the State began to wane noticeably. 


DetivereD Upon DEMAND 


During the early days of the existence of “Benefit of Clergy,” the cleric, 
or clerk, as he came to be termed, was delivered up, following his arrest by 
the civil authorities, whenever demanded by the Bishop’s court, the rule of 
law being that the ordained clerk could only be tried in an ecclesiastical court. 
During the reign of Henry III this procedure was modified so that the accused 
clerk was actually tried by the civil court and, if convicted, he was then de- 
livered up to the Bishop, upon demand. During the reign of Edward IV the 
rule was further changed to provide for the claim of Benefit of Clergy by 
the prisoner immediately upon his arraignment. However, it developed that 
by so doing the accused was not accorded a trial on the merits and, if unable 
to read, would be hanged and his estate forfeited to the Crown. So Sir John 
Priscot, chief justice of the Common Pleas Courts, initiated a change in this 
obviously cruel practice, and required the defendant, if he claimed his clergy, 
to plead to the merits and stand trial. If he was convicted by the secular courts, 
the Crown took his estate by forfeiture and he was then given the Benefit 
of Clergy. Since this practice served the dual purpose of giving the accused 
the opportunity of being acquitted upon trial and also afforded the Crown a 
shot at his worldly goods in the event of conviction, it was generally followed 
for many years. 

CLErRIcs AND CLERKS 


Although originally the persons of clergymen alone were decreed exempt 
from criminal prosecution before a lay judge, through the gradual efforts of 
the church this privilege came to be extended to all individuals who could read, 
since it was held by the early courts that all who could read were “clerica” 
or “clerks.” In its original sense the Latin term “clericus” as used in the 
civil law referred to anyone who had taken religious orders, of whatever 
rank, whether “holy” or “minor.” Following the reformation, however, the 
word “clerk” was still further extended to include any layman who performed 
any duties in a cathedral or church. In medieval times the pursuit of letters 
and general learning was entirely confined to the clergy, and since they were 
the only persons who could read and write, all secretarial and notarial work 
was discharged by them, so that in time the word, “clerk” and “clergy” was 
used to apply to secretaries, notaries, accountants, scriveners, etc. 
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DEscriIPTION OF CouRT 


From the monumental legal work entitled “History of English Law’ 
by Messrs. Pollock and Maitland, I append a graphic word picture of the 
practical operation of this ancient custom: 

“A clerk is charged with murder; it is the sheriff's duty to arrest him. 
Probably his bishop will demand him. If so he will be delivered up, but the 
bishop will become bound in a heavy sum, a hundred pounds, to produce him 
before the justices in eyre (i.e., Circuit or Asizes judges). The bishop can 
keep him in prison and very possibly will do so, for should he escape the 
hundred pounds will be forfeited. * * * At last justices come, and this clerk 
is brought before them, or some other clerk, wha has not yet been arrested, 
is indicted or appealed before them. In the end it comes about by one means or 
another that they have before them a clerk indicted or appealed of felony. 
And now we may follow the words of the enrollment that will then be made: 
‘And the said AB comes and says that he is a clerk and that he cannot—or, 
that he will not—answer here; and the official of the bishop of X comes and 
demands him as a clerk—or, comes and demands his court.’ The clerk will 
thereupon be delivered to the bishop or his officer and no inquest will be made 
by the justices as to his guilt or innocence. But before the end of Henry III's 
reign the procedure will not be so simple. The roll of the court will go on 
to say—Therefore let him be delivered; but in order that it may be known 
in what character he is to be delivered (or, in order that the King’s peace 
may be preserved) let the truth ‘of the matter be inquired of the country. 
And the twelve jurors and the four neighboring townships say upon their 
oath that he is guilty (or not guilty) and therefore as such let him be de- 
livered.’ In other words, the justices proceed to take ‘an inquest ex officio. 
This is not a trial. The clerk has not submitted to it; he has not pleaded; but 
a verdict is given. If it be favorable to the accused he is acquitted, at least in 
so far as a secular court can acquit him, but if it goes against him then he is 
delivered to the bishop. In the one case his lands and goods, if they have 
been seized by the royal officers, are at once restored to him unless he has been 
guilty of flight and thus forfeited his chattels; in the other case they will be 
retained until he has been tried, and their fate will depend on the result of 
his trial. For tried he has not yet been. He will be tried in the Bishop’s court.” 

Unfortunately, little or nothing can be learned of the working of the 
Bishop’s court. However, there can be but little doubt that in those early 
days the procedure in criminal cases of this character was “but little better 
than a farce,” most authorities agree. For according to canon law, criminal 
cases in England were decided by the method of “trial by compurgation,” 
and again I quote from Pollock and Maitland’s work: 

“The swearer satisfied human justice by taking the oath. If he has sworn 
falsely he is exposed to the wrath of God and in some subsequent proceeding 
may perhaps be convicted of perjury; but in the meantime he has performed 
the task that the law set him; he has given the requisite proof. In some rare 
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cases a defendant was allowed to swear away a charge by his own oath; 
usually what was required of him was an oath supported by the oaths of oath- 
helpers. There is good reason for believing that in the earliest period he had 
to find kinsmen as oath-helpers. In the course of time the law no longer 
required kinsmen and we see a rationalistic tendency which would convert 
the oath-helpers into impartial ‘witnesses to character.’ Sometimes the chief 
swearer must choose them from among a number of men designated by the 
Court or by his opponent. Sometimes they must be his neighbors. Then again 
instead of swearing positively that his oath is true, they may swear that it is 
true to the best of their knowledge. In some cases few, and in other cases 
many helpers are demanded. A.normal number is twelve, but this may be 
reduced to six or raised to twenty-four, thirty-six, seventy-two. A punctilious 
regard for formalities is required of swearers. If a wrong word is used the 
oath ‘bursts’ and the adversary wins. In the 12th century such elaborate forms 
of asseveration had been devised that rather than attempt them men would 
take their chance at the hot iron (Trial by Ordeal).” 


How Test Was Given 


The noted historian, Sir Thomas Smith, in his “Commonwealth of 
England” (published in 1565) describes the method of actually administering 
the test of Benefit of Clergy as follows: 

“The bishop must send one with authority under his seal, to be a judge 
in that matter at every gaol delivery. If the condemned man demandeth to 
be admitted to his book, the judge commonly giveth him a Psalter, and 
turneth to what place he will. The prisoner readeth so well as he can (God 
knoweth sometime very slenderly); then he, the judge, asked of the bishop 
commissary ‘Legit ut clericus?’ The Commissary must say ‘Legit’ or ‘Non 
legit,’ for these be words formal, and our men of law be very precise in their 
words formal. If he say ‘Legit’ the judge proceedeth no further to sentence 
of death; if he say ‘Non,’ the judge forthwith proceedeth to judgment.” 

The 51st Psalm was generally selected for the ordeal of “The Benefit,” 
and the opening words, “Miserere Mei Deus”—“Have mercy upon me, O 
God, according to thy loving kindness”—came to be popularly termed “The 
Neck Verse,” for very obvious reasons. 

As might be anticipated, attempts were made to defeat justice by “cram- 
ming” an illiterate criminal so that he could pass the exam. However, this 
was soon made an indictable offense, and the Edinborough Journal (1910) 
notes that “In 7th Richard II (1383) the vicar of Round Church in Canter- 
bury was arraigned and tried ‘for that, by the license of the jailer there, he 
had instructed in reading one William Gore, an approver (i.c., the manager 
of an estate), wha at the time of his apprehension was unlearned’.” 


NEcK-VERSE 


We find many allusions to “The Neck-Verse” made by old English 
dramatists and others. In the play “The Jew of Malta,” we find the phrase 





368 The JourNa 


“within forty feet of the gallows conning his Neck-Verse.” In the drama 
“History of King Lear” occurs the following: 


“Madam, I hope your Grace will stand 
Betweene me and my Neck-Verse; if I be 
Call’d in question for opening the King’s letter.” 


Again, in Butler’s humorous poem “Hudibras” there is a reference to 
the quaint custom of requiring the unfortunate criminal who has failed the 
test when asked to read a verse at his trial, to either sing from the Psalms or 
have someone sing for him, as he was about to mount the gallows for his 
execution. It seems that the popular saying among the boys and girls in those 
days was “If you can’t read your Neck-Verse at the sessions, you must sing 
it at the gallows,” or, as a humorist put it: 


“And if they cannot read one verse 
“In the Psalms, must sing it, and that’s worse.” 


The burning in the hand of the letter “T,” or, as it was termed, the “Ty- 
burn T,” after the noted place of execution near the site of the Marble Arch 
in Hyde Park, London, was not ordained by the statute as a punishment but 
merely as a means of identification in the event of a subsequent trial of the 
same offender. 

Famous Waiter BENerFITs 


For example, one of the most distinguished individuals known to have 
claimed and been accorded Benefit of Clergy was the noted Ben Jonson, 
poet, dramatist, actor, friend of the great William Shakespeare, and governor 
of Sir Walter Raleigh’s oldest son. The author of the celebrated “Every Man 
in His Humor,” in 1598 killed one Gabriel Spencer in a duel. “Upon arraign- 
ment in Old Bailey upon a charge of murder,” says the London Globe of 
April, 1910, “the original records of the case indicate that the prisoner ‘con- 
fessed the indictment, asked for the book, read like a clerk, was marked with 
the letter T and delivered according to the form of the statute.’” As an 
interesting footnote the London Globe further records that “It is reported 
that the wily Ben really bribed the jailer to use cold steel in branding him, as 
no marks were found on his hand after his death.” 

Benefit of Clergy was not abolished in England until the reign of George 
IV, when in 1825 a statute was enacted removing this ancient law from the 
books. However, many authorities, among them the Encyclopedia Britannica, 
believe that this apparently outmoded custom was permitted to remain in 
existence as a means of neutralizing in some measure the harshness of the 
criminal laws in England during a time when so mild an offense as filching 
a handkerchief was punishable by hanging, and the death penalty was meted 
out for more than one hundred and fifty offenses. 


SurRvIvEs IN AMERICA 


We have already seen how this custom was made part and parcel of our 
criminal jurisprudence in late colonial times. This would naturally be as- 
sumed to be so during the period of allegiance to the British Crown, since 





BENEFIT OF CLERGY 369 


the Colonies merely adopted the well-established laws and customs of Eng- 
land as the foundation of their legal procedure. Yet it is astonishing to find 
the high courts of many of our states giving force and effect to Benefit of 
Clergy long after the independence of the Colonies had been won—indeed, 
up to and including our pre-Civil War period! 

For example, the Federal Court in 1817 solemnly declared that a de- 
fendant who had been convicted of bigamy in Alexandria, Virginia, was 
“entitled to Clergy, and if able to read, should be burned in the hand and 
recognized for good subsequent behavior (U. S. v. Lambert).” 

In the year 1830 the Federal Court again held that following a convic- 
tion for the crime of bigamy, it was entirely discretionary with the trial court 
whether the burning in the hand should be dispensed with. In this con- 
nection I quote the final paragraph from the opinion of the court in U.S. v. 
Jennegan (4 Cranch C.C. 118): 

“The court therefore orders a new trial. In this state of the case, the 
prisoner, having been in gaol nearly or quite a year, withdrew his motion 
for a new trial, and the court, in consideration of his long imprisonment, 
sentenced him to seven days further imprisonment and dispensed with the 
burning in the hand.” 

In 1806 the Supreme Court of North Carolina held that females could 
claim the benefit of clergy the same as males, a most revolutionary conception 
of the status of the inferior sex. In 1837 the same court held that one con- 
victed of manslaughter, though he pleaded Benefit of Clergy, could not only 
be burnt in the hand, but also imprisoned for one year. 


One of the very last cases where clergy was recognized in the United 
States occurred in Kentucky, and is recorded in “American Commonwealth 
of Kentucky Reports,” at page 407. A negro had been convicted of rape upon 
a white woman after a trial in Bonner County, at the city of Glasgow. Al- 
though under the statute the death penalty had to be assessed, the presiding 
judge believed the defendant innocent of the crime for which he had been 
convicted. Defendant’s counsel accordingly claimed Benefit of Clergy for him, 
and the defendant, having been found able to read the Constitution of the 
United States, was accordingly burned in the hand and discharged. 


Last CasE 


In the year 1855—mark well the date—the high court of South Carolina 
held that when a new felony was created by statute, the privilege of Clergy 
was an incident thereto, unless it was expressly taken away by the statute 
creating the offence. 

I quote from “State v. Bosse,” (8 Richardson’s Law Reports, South Caro- 
lina, page 276): 

“The report of his Honor, the presiding judge, is as follows: “The pris- 
oner was indicted under the Statutes 22 and 23 of Charles II for burning 
in the night time the house of Corde Otten. 


“‘After the arraignment of the prisoner and the announcement of his 
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readiness for trial, I perceived that the counsel of the prisoner as well as the 
Solicitor were proceeding under the assurance that the offense charged in 
the indictment was a Clergyable felony; and with a view to prevent surprise 
I expressed doubts which I entertained on that point, but said that the ques. 
tion would properly come up after conviction, when Benefit of Clergy might 
be prayed, and that if—after argument—I should not then be of opinion that 
Clergy was allowed by the statute under which the indictment was framed, 
I would not venture to pronounce sentence of death without consulting my 
brethren. If the course I took has occasioned surprise I regret it much; but 
I cannot see how the silence which I might have kept about my doubts, would 
have been more advantageous to the prisoner than were my intimations of 
the extreme consequences that might be involved in the trial, and the stronger 
appeals which upon the assumption of such consequences, were addressed 
to the jury. The prisoner appealed on the ground, paragraph 2, because his 
Honor, the presiding judge, erred in announcing the offense of houseburning 
under the English statute of 22nd and 23rd, Charles II, made of force in 
this state, a capital felony not Clergyable.’” 

The opinion of the court was delivered by O’Neall, J., and again I ask 
that you mark the date—1855: 


“At the instance of the prisoner’s counsel we have considered the ques- 
tion of whether Clergy is taken away from this offense. The well-settled 
rule is, ‘that when a statute makes a new felony, Clergy is incident thereto 
unless it be specially taken away’ by act of Parliament, in Great Britain, or 
of the Legislature in this state. In this case we are satisfied that the prisoner 
is entitled to his Clergy. The prisoner’s counsel requested, that if we should 
obtain this conclusion, his motion for a new trial might be dismissed; it is 
accordingly so ordered, and the prisoner is adjudged guilty of a Clergyable 
felony, and for that judgment will be awarded. Wardlaw, Withers, Whit- 
ner, Glover and Monroe, Justices, concurred.” 

So far as I have been able to ascertain by diligent search, this is the last 
citation on the subject of Benefit of Clergy in the official law reports. From 
this time on, through natural mutations in the criminal law and procedure 
of the states, this ancient and unique custom disappeared from the courts of 
our land and no longer could it be said, as the author of “4 Humorous 
Blackstone” did shortly following the Civil War: 

“Formerly a clergyman had what is called ‘Benefit of Clergy,’ in cases 
of felony, a privilege which, if a layman had asked for, he would have been 
told that the authorities would see him hanged first.” 

Considered in retrospect, there can be little doubt but what Benefit of 
Clergy fostered crime and operated for many centuries as a substantial ob- 
stacle to the impartial enforcement of the criminal laws of England and 
America. Yet I think the following excerpt from the American Law Review 
(1912) sums up the subject in its proper perspective: 

“Judged by modern standards, the exemption of the clergy, enlarged to 
include all those who could read, from the punishment that others, similarly 
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situated, were subjected to, who were not so fortunate as to be able to read, 
seems an anomaly in the administration of any system of justice but it must 
be accepted as a mere incident of the barbarous period when the privilege was 
applied.” 

So if, perchance, at times we grow impatient with our cumbersome 
criminal laws and procedure, it is salutary to contemplate the processes of 
justice not only in medieval England, but in our own country not so very 
many years ago. We then will realize that society has advanced in its con- 
ception and treatment of the criminal, and that Montesquieu spoke wisely 
indeed, when he said: 


“The severity of laws often prevents their execution. When the pen- 
alty is excessive, one is often obliged to prefer impunity.” 
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9:30 A.M.—Session of Kansas Judicial Association..................... Hotel Kansan 
10:00 A.M.—Session of County Attorneys....................... Supreme Court Room 
12:00 M—Luncheon—The Topeka Bar Association. ...... Roof Garden, Hotel Jayhawk 
1:00 P.M.—Luncheon for Visiting Ladies............ Florentine Room, Hotel Jayhawk 
AFTERNOON SESSION, 2:00 P.M.—Roor Garpen, Hore Kansan 
ENR ee a ae The Very Rev. John Warren Day, B.D. 
I ois vinhninsscnasdaeasenneenveres an Judge Walter T. Chaney 
President of The Topeka Bar Association 
Ndi aindn nse Kec niadtatesenaeteneerebaees seed I. M. Platt 
Introduction of Governor Ratner 
NS ec ainccclhatphie s0seee ds cindhuwdidenticvngee W. E. Stanley 
ey lingo ONS PEERED orp in caeeke nos Robert M. Clark 
Report of Committee on Legal Education and Admission to the 
hy .aeiwd ies <tannned oattinwer'’s o4iccuodnss evs Edward M. Boddington 
Report of Committee on Professional Ethics................... Everett E. Steerman 


Report of Committee on Americanization and Citizenship. ... . Thomas Amory Lee 


Report of Committee on Amendment of Laws and Uniform 
CTT, 4hUn ena eledehasevcaevieipeesvaneatesd sae B. L. Sheridan 


Report of Committee on Local Bar Associations................... Carl Ackerman 


SN EE CE EEEL ova die dbo baceenevesess Ronald J. Foulis, St. Louis, Mo. 
Chairman, Junior Bar Conference, American Bar Association 
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Eveninc SEssIons 


Dinner for Women Members of the Bar—Hotel Jayhawk—Miss Laura Rohrer, Pre. 
siding—6:30 P.M. 

Dr. Gray’s Puppet Show (Mulvane Art Museum) for Women Members of the 
Bar and Visiting Ladies—Washburn Campus, 8:15 P.M. 

Stag Entertainment by The Topeka Bar Association—Novelty Theatre, 116 East 
Eighth Street, 8:00 p.m. 


Saturday, May 27, 1939 
Morninc Session, 9:30 A.M.—Roor Garpen, Horet Kansan 


Report of Committee on Illegal Practice of the Law Claude I. Depew 
Report of Committee on Integration of the Bar Albert Faulconer 
Address—“The Bar Association Serves the Lawyer”... Thomas McDonald, St. Louis 
Report of Committee on Public Relations Philip H. Lewis 
Report of Committee on Selection of Judges Verne M. Laing 
Report of Committee on Taxation A. V. Roberts 
Report of Committee on Probate Code 

Report of Committee on Corporation Code 


12:30 P.M.—Luncheon for K.U. Alumni and Former Students—Assembly Room, Hotel 
Kansan 

1:00 P.M.—Luncheon for Washburn Alumni and Former Students—Florentine Room, 
Hotel Jayhawk 


AFTERNOON SESSION, 2:00 P.M.—Roor GarpEeN, Hore, Kansan 


Report of Committee on Criminal Law and Law Enforcement... . Robert O. Mason 
Report of Committee on Legal Clinics John H. Hunt, Jr. 
Report of Committee on Specialized Advice or Experienced Lawyer 

Service A. M. Johnston 
Report of Committee on Administrative Law and Judicial Administra- 

tion Robert Stone - 
Judicial Council Report Hon. W. W. Harvey 
Report of Memorial Committee W. H. Vernon, Jr. 
Report of Committee on Newly Admitted Members James W. Porter 
Report of Membership Committee 
Report of Committee on Prospective Legislation Chas. D. Welch 
Report of Resolutions Committee 
Report of Nominating Committee 
Introduction of the Hon. Walter A. Huxman, Judge of the Circuit Court of Appeals, 

Tenth Circuit 


Reception and Tea for Visiting Ladies, Governor’s Mansion—2:00 to 4:00 P.M. 


Eventno Session, 6:30 p.m.—Main Dininc Room, Horet JavHawk 


BANQUET 
I 85 Wh SIGHS Oe eas tke pe Hick ha I. M. Platt, President 
Introduction of Judge Harvey M. Johnson, Omaha, Nebraska, Retiring President 
of the Nebraska State Bar Association. 
Introduction of The Hon. G. Dexter Blount, Denver, Colorado, President of the 
Colorado Bar Association. 
Introduction of The Hon. Inghram D. Hook, Kansas City, Missouri, President of 
the Missouri Bar Association. 
Introduction of The Hon. Logan Stephenson, Tulsa, Oklahoma, President of the 
State Bar of Oklahoma. 
Col, Harvey. T. Harrison, Little Rock, Arkansas 
Introduction of President-Elect 





Recent DEcIsions 


Recent Decisions 


WILLS—Fee Tail Estates—Is They Is or Is They Ain’t? 


(Meyer v. Meyer, 146 Kan. 907, 73 P. (2d) 1007, 1937; aff'd. on rehearing, 147 Kan. 
664, 78 P. (2d) 910, 1938; rev. on rehearing, 149 Kan. 23, 86 P. (2d) 493, 1939.) 


When one Magretha Meyer, 

Out of motherly desire, 

Devised a bit of real estate to her beloved son, 
She waxed far too loquacious 

And was too unperspicacious 

To envisage all the trouble she’d begun. 


“To Henry, while he’s living, 

Tis a life estate I’m giving; 

And at his death, his issue a fee simple shall receive.” 
These words proved her undoing 

For they needed much construing— 

And they got it, as you'll presently perceive. 


In 1937 

(With Magretha safe in heaven) 

The Highest Court in Kansas came to grips with her devise; 
They said the limitation 

Was a plain equivocation 

And a hybrid sort of something in disguise. 


“It’s as clearly no fee simple 

As a cancer’s not a pimple, 

For a fee cannot be limited to certain kinds of heirs; 
And yet it’s no entailment 

For it suffers from the ailment 

Of too liberal residuary shares.” 


They pondered and they fretted 

And they argued and they sweated 

’Till they dreamed of tailéd dragons, as they tossed about abed. 
And then, in desperation, 

Came a flash of inspiration— 

They construed it just exactly as it read. 


But, just as you’ve been fearing, 

Came petitions for rehearing— 

(So obvious a precedent could not for long prevail.) 
And on the last petition 

They announced the proposition 

That son Henry owned the property in tail. 


A tail is what comes after 
What’s before it; but a drafter 
Should be advised that sometimes something else succeeds the tail. 
The sequel to this story 
Was a legislative foray 
On the law, to extricate it from the swale. 
(Continued Next Page) 
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This case was so protracted 

That a statute* was enacted 

Abolishing fee tail estates (and Shelley’s case to boot); 
And thus this litigation 

Reached a futile termination 

When the statute made it absolutely moot. 


Oh damn the legislature 
That has spoiled the nomenclature 
Of lawyers in their practice and of courts in their decrees! 
This legislative docking 
Of the tail is very shocking 
For it likewise docks a source of legal fees. 
—Patterhardt. 


* Senate Bill Ne. 179, Repealing G.S. 22-132 and 22-256. 


Sough brasure. 
It's pues, however, they have wrought to no 


Ourtailed “though be & dragon, 
pendage ma waggin’ 
They. scotched the ay: have they killed the 


There's sure to be complaining 
Of the ‘‘weasel word’’ 
And wonderment at what it means as used in 
Section Two. 
Are tail estates abolished! 
Are the blasted things demolished?! 
Or—just ‘the rules that appertain thereto! 


And then in Section Three we 

Find another little pee wee 

The Fn ng s made dependent on the time the 
ee’s 


Oras 
Or is vested what it's s aiming to suggest! 


The blanket abolition 
Needs a word of admonition 
It’s limited to gifts which. aren’t without said 


Section Three. 
Is this a slip, we wonder, 
Ora typegreamte blunder, 
For, as printed, it’s redundant, you'll agree. 


Must we endure the blight of 
These fee tail estates in spite of 
This —- attempt to extirpate the caudal 


We've never comprehended | 
What they sre (though we've pretended) ; 
Must we now begin to wonder what they “ain't! 


ry 1 








ERRATUM 


(Apologies to Cornell Law Quarterly) 


Swift v. Tyson—What Remains? by Edward S. Stimson, published at page 
232 of the February Issue of this Bar Journal, appeared originally in 24 Cornell 
L.Q. 54 (1938), was reprinted in this journal by its permission. Acknowledgment 
of source was omitted through inadvertance. We take this means of making 
apologetic amends. 
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Legislation 
AMENDMENTs Ta Kansas Reat Property Law, 1939 


By Wiiu1am W. Harver* 


(Editor's Note—The tment of Senate Bill No. 179 by the 1939 Session of the Kansas Legis- 
lature, repealed sections, 22-132, and 22-256 of G.S. 1985 and substituted six sections relating to joint 
tenancies, the rule in Shelley's case, estates tail, definite and indefinite failure of issue, the rule in 
Wild’s case, and the doctrine of worthier title. These sections were ited substantially in the 





form and recommended WA the Kansas Judicial Council under the | hip of Justice Harvey. 
Hence it seems ye at t time to publish extracts from the and accompanying notes 
ey transmitted these sections to the Senate and House Judiciary Committees. 


by which Justice 
Except where rearrangement of material made changes in sentence construction necessary, the fol- 
lowing is a verbatim copy of such report.) 


INTRODUCTION 


Title to real property in this state came from the Federal government by way of 
patent, vesting in the grantee an uncomplicated title in fee simple. There was no need 
of applying to them many of the refinements of the common law where that type of 
a title was practically unknown. Our view with respect to the rights of married women 
and the descent of property differed materially from those of the common law. For the 
first 28 years of the existence of our state those common law rules respecting property, 
the rights of married women and descent of property, when met in our decisions, were 
usually brushed aside as not being applicable to our theories respecting those matters and 
the wants and needs of our people. 

In Bunting v. Speck,’ where the principal question was whether a will created a 
vested or contingent reminder, the opinion, written by one of the commissioners of the 
court, covers thirty pages and contains a lot of discussion on the rule in Shelley’s Case 
and other common law doctrines respecting property which, at the best, were only re- 
motely connected with the specific question before the court. Justice Valentine wrote a 
short opinion (pp. 454, 455) dealing specifically with the question before the court. 
Justice Johnston simply concurred in the conclusion reached. Chief Justice Horton is 
the only justice of the court who can be said to have agreed to the opinion written by 
the commissioner. This was the beginning of the injecting into the opinions of the 
court some of these common law doctrines which of recent years have given much trouble. 

In Ewing v. Nesbitt,? the common law doctrine of estates tail was first declared to 
be a part of the law of this state. The will in that case contained internal evidence that 
the testator meant to create an estate tail with respect to certain of his property. The 
opinion is exceptionally well written, but contains this statement, which subsequent evi- 
dence has demonstrated to be erroneous: “Such estates are not out of harmony with the 
conditions and wants of the people of Kansas.” Had the contrary view been taken much 
of the confusion, which has greatly increased in the last fifteen years, respecting titles to 
property in this state would have beem eliminated. 

The purpose of this statute is to get back, or at least partly back, to the relative 
simplicity of our laws respecting property which we had in the early history of our state. 


Joint TENANCIES 


“Section 1. Real or personal property granted or devised to two or more persons in- 
cluding a grant or devise to husband and wife shall create in them a tenancy in common 
with respect to such property unless the language used in such grant or devise makes 
it clear that a joint tenancy was intended to be created: Except, that a grant or devise 
to executors or trustees, as such, shall create in them a joint tenancy unless the grant 
or devise expressly declares otherwise.” 

This is G.S. 1935, 22-132, rewritten for clarification and so as to apply to both real 
and personal property, in harmony with the opinions of our supreme court construing 
the section. 

* Justice of Kansas Supreme Court and Chairman of Judicial Council. 


1. (1889), 41 Kan. 424, 21 Pac. 288. 
2. (1913), 88 Kan. 708, 129 Pao. 1131. 
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Under the common law a deed or devise to two or more persons created in them 
an estate in joint tenancy. One of the peculiarities of such an estate is that upon the death 
of one of the grantees or devisees the survivor takes the entire estate. The heirs of the 
one who dies first have no interest in the property. If there were two grantees or de- 
visees, who happened to be husband and wife, the estate created in them was called an 
estate in entirety. Because of the common law doctrine of the unity of husband and 
wife this estate in entirety had some refinements not common to joint tenancies or- 
dinarily. 

This doctrine, as broadly construed, eventually became in disfavor in England, and 
in most of the states in this country statutes have been enacted modifying it, or in some 
instances eliminating it entirely. The history of our statutes and leading decisions on the 
question is as follows: 


In the Statutes of Kansas Territory, 1855, section 13, chapter 26 reads: 
“Every interest in real estate granted or devised to two or more persons, other 
than to executors and trustees as such, shall be a tenancy in common, unless ex- 
pressly declared such grant or devise to be in join tenancy.” 


This was repealed by section 1, chapter 89, Laws of 1859. Section 8, chapter 30, 
Laws 1859 (chapter 41, Comp. Laws 1862), an act regulating conveyances, reads: 


“Conveyances to two or more, in their own right, create a tenancy in com- 
mon, unless a contrary interest is expressed.” 


In Greet v. Higgins,’ this statute is cited and applied. 

In 1868, chapter 22, Gen. Stat. 1865, this act (chapter 30, Laws 1859) was repealed 
and a new act regulating conveyances of real property was enacted. This did not con- 
tain any section relating to joint tenancy. 

In Baker v. Stewart,‘ it was held that a deed conveying certain property to “Frank A. 
Baker and Alice Baker,” who were in fact husband and wife, created in them an estate 
in entirety and upon the death of one of them the survivor took the entire estate. Also 
held, no statute of ours changed the common law rules respecting rights of the survivor, 
where an estate was held in joint tenancy, or entirety. There was a lengthy opinion 
by Valentine in which Johnston concurred. Horton dissented at length. No reference 
was made to our earlier statutes on the question. 

In Shinn v. Shinn,' the case of Baker v. Stewart was followed—Horton dissenting, 
in part. 

In 1891, the statute specifically repealed in 1939 (G.S. 1935, 22-132), was enacted, 
section 1, chapter 203, Laws 1891. It reads: 


“If partition be not made between joint tenants or joint owners of estates in 
entirety, whether they be such as might have been compelled to make partition or 
not, or whatever kind the estate or thing holden or possessed be, the parts of those 
who die first shall not accrue to the survivors, but shall descend or pass by devise, 
and shall be subject to debts or charges and be considered to every other intent 
and purpose as if such joint tenants or tenants of estate in entirety had been or 
were tenants in common; but nothing in this act shall be taken to affect any trust 
estate.” 


In Simons v. McLain,® it was held that prior to the time chapter 203, Laws 1891, 
went into force “abolishing survivorship in joint tenancy,” estates in joint tenancy as 
recognized by the common law existed in Kansas. Such estates were defined. 

In Boyer v. Sims,’ it was held survivorship in joint tenancies still obtains in trust 
estates. 


8. (1871), 8 Kan. 519. 

4. (1886), 40 Kan. 442, 19 Pac. 904. 

5. (1889), 21 Pac. 813, 42 Kan. 1. 

6. (1893), 51 Kan. 158, 32 Pac. - 

7. (1900), 61 Kan. 593, 60 Pac. 3 Accord: Best v. Tatum, (1908), 76 Kan. 215, 96 Pac. 140, 
and in Cress v. Hennett, (iste). Sa Kan. 128, 68 P. (2d) 61. 
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In Stewart v. Thomas,® it was held that estates in entirety, being a form of joint 
tenancy, were abolished by chapter 203, Laws 1891—1reversing Howard v. Schneider, 
and Stewart v. Thomas.® 

In Holmes v. Holmes,!® while criticising some of the language in Stewart v. 
Thomas, it follows the rule of law there stated. 

In Withers v. Barnes,’ it was held chapter 203, Laws 1891 does not make it unlaw- 
ful for one to convey property to two or more named persons, “or the survivor of them,” 
and if this is done the survivor takes the entire estate. In the opinion it is said the 
statute only abolishes joint tenancies and survivorship by operation of law, that it did 
not prevent the grantor from purposely creating such an estate. 

This holding accords with the authorities elsewhere. See 33 C.J. go1, and cases there 
cited. 

In Malone v. Sullivan,!* it was held this statute, chapter 203, Laws 1891 does not 
render unlawful a contractual arrangement which confers and defines equivalent rights 
and obligations among the parties concerned. 

In Asche v. Matthews,’ the Malone case was followed, and in Corson v. Oakley,!® 
it was held parties make a valid agreement to conduct a business and that property ac- 
cumulated should belong to them jointly with the right of survivorship. 

In view of the authorities above mentioned we thought it best to redraft G.S. 1935, 
22-132, So as to apply to personal property as well as real property, whether granted by 
deed or contract, or devised by will, and to make it harmonize with the law as we un- 
derstand it to be. The word “devise” is used in this section in its broad sense as including 
gifts of personal or real property by will. 

The last sentence is to make it clear the statute applies not only to joint tenancy 
generally, cut to that part of it pertaining to grants or devises to husband and wife. 


Estates Tait AND Rute IN SHELLEY’s CasE 


“Section 2. The rules of the common law, known as the rule in Shelley’s Case, and 
those pertaining to estates tail, however created, shall not be applied in this state to 
any instrument which becomes effective after the effective date of this act. Every in- 
strument, not within the purview of Section 3, taking effect after the effective date of 
this act and disposing of property which but for this section would create an estate tail 
shall create a life estate in the first taker and a remainder in fee in the next taker.” 

“Section 3. When real or personal property is granted or devised to one person for 
life, and then to some other person, or persons, whether named individually or as one 
or more of a class of which the individuals can be ascertained by the time the fee is 
possessed, the instrument by which such property is so transferred shall be construed as 
creating in the person first named an estate during his lifetime only, and a remainder 
in fee simple in the person or persons last named.” 

Section 2 is especially designed to clarify our law respecting the common law doc- 
trine of estates tail. 

Section 3 is a rewriting of G.S. 1935, 22-256, and is designed to eliminate the rule 
in Shelley’s Case, or any similar rule of the common law with respect to any type of 
property conveyed or given by any kind of an instrument. 

The rule in Shelley’s Case!® was stated by counsel for defendant and approved by the 
court to be as follows: 


“It is a rule in law when the ancestor by any gift or conveyance takes an 
estate of freehold, and in the same gift or conveyance an estate is limited, either 
mediately or immediately to his heirs in fee or in tail, that always in such cases 
‘the heirs’ are words of limitation of the estate, and not words of purchase.” 


- (1902), 64 Kan. 511, 68 Pac. 70. 

(1900), 10 Kan. App. 137, 62 Pac. 435; and (1900), 10 Kan. App. 576, 62 Pac. 1119. 
10. (1905), 70 Kan. 892, 79 Pac. 163. 
11. (1902), 64 Kan. 511, 68 Pac. 70. 14. (1938), 186 Kan. 740, 18 P. (2d) 177. 
12. (1915), 95 Kan. 796, 149 Pac. 691. 15. (1983), 1388 Kan. 520, 27 P. (2d), 290. 
18. (1932), 186 Kan. 193, 14 P. (2d) 647. 16. Wolfe v. Shelley, 1 Coke 93b (1579-1581). 
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The very definition sends one to the dictionary, and a reading of the opinion in the 
case causes the ordinary lawyer of Kansas to feel that he is reading about rules pertaining 
to property and terms used in connection therewith of some foreign country. Many other 
statements of the rule have been made by the courts or text writers. 

Our former statute (G.S. 1935, 22-256) attempted to abolish the rule, but since it 
was a section of the statute dealing with wills it was held not to abolish the rule with 
respect to deeds.!7 Also it has been said that it abolished the rule in part only as ap 
plied to wills.1® 

Since many estates tail arise under the rule in Shelley’s Case it is mentioned in this 
section as being eliminated. 

Estates tail are estates of inheritance which, instead of descending to heirs generally 
go to the heirs of the donee’s body.!® See other definitions from our opinions and else- 
where collected in 147 Kan. 691, 692. “Heirs of the body” as used in these definitions 
means the same as “issue.” When an estate tail is created the property continues to 
descend to issue, and from issue to issue through succeeding generations, in total dis- 
regard of general statutes of descent, unless at some time this line of descent from issue 
to issue is in some way broken or cut off. Under the common law an estate tail may 
be created in any of a variety of ways by instruments of various types, or by specific 
situations, or may arise by implication under varied circumstances. (See Chapter 5, 
Property, American Law Institute.) Many states have enacted statutes abrogating the 
doctrine of estates tail, and this is provided for in the tentative draft of the proposed 
property act prepared by the Commission on Uniform Laws and the American Law In- 
stitute. Since the decision in Ewing v. Nesbitt, twenty-six years ago, as many as thirty 
cases involving that question have reached the supreme court of the state, most of these 
in the last ten or dozen years. In a number of cases estates tail have been held to exist: 
Perhaps they have been recognized as existing in four other cases.24 On the other hand, 
it was specifically held that such estates did not exist in certain other cases.”* 

And in Meyer v. Meyer,?* it was held an estate tail had not been created. This con- 
clusion was adhered to by a divided court on rehearing. A second rehearing was 
granted in which an opinion will be filed January 28, or later.25 A study of these cases 
discloses the detailed nature of the many questions which arise and the difficulty at- 
torneys and perhaps sometimes the court have in disposing of the question. 

The last sentence in the section eliminates the necessity of any study to determine 
how an estate tail was created, or, indeed, to determine whether it was created by the 
instrument being considered. If the estate tail was created in any way, this fixes how 
the instrument shall be construed. If the estate tail were not created, the instrument, 
much more than likely, would fall under section 3 or section 5 of this act. 

Section 3 broadens G.S. 1935, 22-256, so as to include personal as well as real 
property and any instrument by which property may be transferred, and with respect to 
any person or class of persons to whom the grantor or testator desires to leave the re- 
a Ror «Pera G8 Ph Ett wee Eo 
i Bache ea Ren. son is Hes t00ti any Tena OND. oh Sn 

(1926), 119 Kan, 778, 241 Pac. 696; Davis v. Davis (1926), 121 Kan. $12, 246 Pac. 
os; Wright v. Jenks (1928), 124 Kan. 604. "261 Pac. 840; Lisman py, Marks (1928), 126 Kan. 


* Pac. Somers v. 0’ oh (1929), 1% Kan. 24, 281 Pac. Hauck v.- Merritt 
(1981), 133 By ta0, 3 P. (2a) 475; 


. Ryan v. Powell (1915), 96 Kan. 478, 152 

Pac. 765; Blaker v. er cis8e), isi Pes. a+ ‘o08 ce. 517; Kistler v. Fitzpatrick Mortgage 
on 146 Kan. 467, 71 Pac. 882. 
owe (1915), 94 Kan. on, 145 Pac. 873; Bryant v. Flanders (1916), 99 Kan. 472, 
162 Pac. 280; Stevenson vy. Stevenson (1917), 102 Kan. 80, 169 Puce. 552; Grossenbacher v. 
po (1921), ae Kan. 397, 195 Pac. 884; Farmers State k v. Howlett os 126 Kan. 
70 Pac. 605; Schwarz v. Rabe (1930), 129 Kan. 430, 283 Pac. 642; Brown Boone (two 

execs) a “00 -s Bs 284 Pac. 436; Berthoud v. McOune (iese 130 pny 634, 287 
Pac. ; Burnsworth Fellerman (1930), 131 Kan. 186, 285 Pac. 627; Walker v. Row (1931), 
132 Ken’ 564, 296 Bon 699; oy v. Turner 1930), 130 Kan. 58, 285 Pac. 554; Brown v. 
Hall pease) 141 Kan. 749, 43 P (2d) 229; Coleman v. Shoemaker (1938), 147 Kan, 689, 78 
Pac 5; Phoenix Mutual Life Ins. Co. v. Nevitt (1938), 147 Kan. 772, 78 Pac. 913 

e 11937), 146 Kan. 907, 73 7 5 

e pEt++ f 147 Kan. 664, 78 Pac. 

. (1939), 149 Kan. 23, 86 P. (ia) tr. 





LEGISLATION 381 


mainder in fee. The cases listed below, as well as many of those cited under section 2, 
will tend to show the desirability of this revision.2® 


Derinire AND INDEFINITE FaiLure oF IssvE 


“Section 4. In the case of instruments disposing of property, of which the following 
is a type: ‘A to B and his heirs, but if B dies without issue, then to C and his heirs,’ the 
common law rule of interpretation that indefinite failure of issue is indicated shall not 
be applied. Definite failure of issue is indicated, that is, death of B without having i issue 
living at the time of his death. B’s death without living issue need not occur in the 
lifetime of the maker of the instrument. The rules here presented apply when the limi- 
tation is on death ‘without heirs,’ or, ‘heirs of ‘the body,’ or, ‘issue,’ or, ‘children,’ or, 
‘offspring,’ or, ‘descendents,’ or any such relative however described. Enactment of this 
statute shall not be regarded as legislative recognition that the common | law indefinite 
failure of issue presumption has even been a part of the law of this state.” 

The common law rule was one of construction of instruments. Under it, when the 
instrument was construed as indicating an indefinite failure of issue, an estate tail was 
held to have been created. It had many refinements. Since we are doing away with the 
common law rules of estates tail this rule should be eliminated. 

There appears to be a conflict of views with respect to whether the common law 
rule relating to “indefinite failure of issue,” mentioned in this section, ever has been 
recognized in this state. (See concurring opinion of Justice Allen in Ragland v. Rag- 
land?’ and letter of former Chief Justice Burch in the October, 1938, issue of the Judicial 
Council Bulletin, page 101.) Without regard to whether it ever has been recognized in 
this state, it is a rule that has led to much confusion, is regarded by persons skilled in 
the law of property as being unnecessary, and the American Law Institute, after full 
consideration, has definitely taken it out of the law of property as fully as it has authority 
to do so.2® Many states have enacted statutes similar to the section here suggested. 


Rute m1 Wip’s Case 


“Section 5. In the case of instruments disposing of property of which the following 
is a type: ‘A to B and his children,” the doctrine of the common law known as the rule 
in Wild’s case shall not hereafter apply, and the instrument shall create a life interest in 
B and a remainder in his children. The rule here prescribed applies when the expres- 
sion is ‘children,’ or ‘issue,’ or words of similar import.” 

Under the rule in Wild’s Case,?® as generally construed,®® a grant or devise to A 
and his children, or to A and his issue, created in them a joint tenancy*! if A had children 
or issue at the time of the grant or devise, but if he did not, it created an estate tail. 

This is designated to eliminate the distinctions and refinements growing out of 
what is known as Wild’s Case (Richardson v. Yardly, 6 Coke Rep. 16b), decided in the 
King’s Bench, 1599. There land was devised to A, for life, the remainder to B and the 
heirs of his body, the remainder to “Roland Wild and his wife, and after their decease to 
their children.” At the time Wild and his wife had two children, a son and a daughter. 
Later A died, and B died without issue. Wild and his wife died, and their son had 
issue, a daughter, and died. The question was, should this daughter have the land? 
This depended upon what estate Wild and his wife had—whether an estate tail, or an 
estate for life with a remainder to their children. Because of the difficulties presented it 
was argued before all the judges of England. It was held, in substance, that Wild and 
wife, since they had children living at the time of the devise, took but a life estate; but 


. {1880). 41 Kan. 424, 21 Pac. 288; Peck v. Ayres 1909), 79 Kan. 456, 100 Pac. 283; Kirby 
Broaddus (1915), 94 Kan. 48, 145 Pac. 876; Orp ‘Home Association vy. Williams (1919), 
104 Kan. aa 178 Pac. 616; Grossenbacher v. ‘Sprin es gers 106 Kan. 397, 195 Pac. 884; Kirk 
trick (1922), 112 Kan. 314, ; McOartney v. Robbins (1938) 114 
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it was ruled that if Wild and his wife had no children living at the time of the devise, 
an estate tail would have been created. 


This section fixes a definite rule for instruments of this type. It applies of course 
both to deeds and to wills. 


Doctrine oF WorTHIER TITLE 


“Section 6. In the case of a will to heirs, or to next of kin of the testator, or to a 
person an heir or next of kin, the common law doctrine of worthier title is abolished 
and the devisees or devisee shall take under the will and not by descent.” 


The common law doctrine of worthier title, to the effect that one who under the 
laws of descent would take property as an heir cannot take it by will, was established 
in England as early as 1555.52 To inherit property was more “worthy” than to acquire 
it by “purchase.” It was an outgrowth of the feudal doctrine of primogeniture. Courts 
had difficulty applying the doctrine when the property devised was not the same in 
quantity or quality as the devisee would have received as an heir, or where the devise 
was upon a condition either precedent or subsequent. In 1833 (3 and 4 Will, IV, c. 106, 
§ 3) the doctrine was abandoned in England by an act of Parliament which provided 
that an heir to whom lands are devised takes as devisee. In the meantime the doctrine 
had found a foothold in the American colonies and later in some of the states, with 
varying results in its application. We have no need for the doctrine in this state. 


. Hind v. Lyon 2 yy. 124a, 73 E r. 271. 
33. See 24 Ill. Law Rev. 627. ae 
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Notes and Comments 


THE TERRITORIAL JURISDICTION OF JUSTICE COURTS AND CITY 
COURTS IN CRIMINAL AND CIVIL CASES 


There can be no valid prosecution and conviction for crime unless the court in which 
the prosecution is instituted and carried on is legally created, and has jurisdiction of the 
offense charged, and of the person of the defendant.! Therefore, in determining the 
territorial jurisdiction of Justice Courts which is a prerequisite to a legally instituted 
action you must distinguish between the territorial limits of the offense charged, the 
person of the defendant and the locality in which all official acts are required to be 
performed. 

In criminal cases the Justice of the Peace has concurrent original jurisdiction with 
the district court, coextensive with their respective counties, in all cases of misdemeanor in 
which the fine cannot exceed five hundred dollars and the imprisonment cannot exceed 
one year.2 Whenever a complaint shall be filed the constitutional requirement that the 
defendant shall be confronted with a formal accusation is satisfied and the Justice may 
bring any defendant to a trial on the merits for any misdemeanor committed within 
the territorial bounds of his office. In cases where a person is arrested on a warrant 
issued by a Justice charging him with a misdemeanor over which the Justice has juris- 
diction, a finding that the offense was committed within the territorial jurisdiction of 
the Justice cannot be relitigated on Habeas Corpus. The venue of a crime is not part 
of the subject matter. It is a jurisdictional fact which the court must determine and 
when determined it is conclusive and binding unless appealed from. If, in a trial on 
the merits, the question is raised as to whether the crime charged was committed within 
the territorial limits of the court and that question is submitted to a jury who finds that 
it was committed wihin the jurisdiction, their finding cannot be impeached by showing 
that the crime was committed without such jurisdiction.’ Since the Justice Courts and 
District Courts have original concurrent jurisdiction the court first obtaining jurisdiction 
of the accused retains it to the exclusion of the other.‘ . The ‘District Court cannot treat 
the proceeding before a Justice as a preliminary examination for the purpose of taking 
the case to the district court for a trial on the merits. The defendant has no right to 
have a preliminary examination in cases of misdemeanors and when a person has been 
arrested upon a charge of committing such an offense he shall be brought before a 
Justice of the Peace not for preliminary examination but for trial.6 When the Justice 
of the Peace and the parties concerned treat the proceeding before him as a preliminary 
examination and when they all consent that the defendant should be bound over to the 
District Court and abandon all proceedings before the Justice, such proceedings are a 
nullity and when action is afterwards brought in District Court it is a trial de novo.® 
Article 3, section 9 of the Kansas Constitution defines Justices of the Peace as township 
officers, consequently they must perform all their official acts within the confines of 
their township and whenever they wander beyond those bounds and into the jurisdiction 
of other Justices they, cease to be Justices of the Peace and any attempted official action 
there performed are mere nullities.? The consent of the parties is sufficient to give him 
jurisdiction over the person, but it cannot give the Justice jurisdiction to hold his court 
outside the limits of his township. The Justice may hear cases arising in any part of 
his territorial allotment and he may issue criminal process to be served in any part of 
the state, but he is confined to his own township in the performance of ‘his official acts. 
Criminal complaints must be taken to the Justice, and not the Justice to the criminal 
complaint, for his office is not migratory.2 The reason of the above rule is to maintain 
. State v. May, 57 Kan. 428, 46 Pac. 709 (1896). 

In re Donnelly, Petitioner, 30 Kan. 191, 1 Pac. 778 (1883). 
In re Stilwell, 136 Kan. $06, 10 P (2d) 15 (1982). 

State v. Chinault, 65 Kan. 326, 40 Pac. 662 (1895). 

In re Donnelly, Petitioner, 30 Kan. 424, 1 we. 778 (1883). 
State v. Lund, 49 Kan. 210, 30 Pac. 518 (1892). 

Wilcox v. Johnson, 34 Kan. 655, 9 Pac. 610 (1886). 


. Lindhom vy. Rifner, 125 Kan. 428, 264 Pac. 1054 (1928). 
. AT. & 8.F. Rid. Go. v. Rice, 36 Kan. 5693, 14 Pac. 229 1887). 


SPI SHS wee 








384 The JourNaL 


the Justice of the Peace as a township officer and a local convenient dispenser of justice. 
If the bounds of his official acts were not so prescribed there would be an inclination 
for them to localize at the county seat and bid for suits. The cities of the state are 
townships within the meaning of the constitution and the statutes for the purpose of 
electing Justice of the Peace. And even though a Justice is elected within a city, he is 
a township officer and his official duties are not limited by city charters or ordinances, 

The jurisdiction of Justices of the Peace in civil actions is coextensive with the 
county wherein they have been elected and reside.'! There is one statutory exception 
wherein the Justice has state-wide territorial jurisdiction. In a prosecution to provide for 
the maintenance and support of an illegitimate child action may be brought in any 
county before any Justice of the Peace of the state, irrespective of the residence of the 
parties.12 In actions where there are several defendants who live in adjoining counties, 
such action may be brought before any Justice of the Peace wherein any of the de- 
fendants reside or may be summoned and the Justice has power to issue summons di- 
rected to sheriff of any county for service to bring in all co-defendants, and the Justice 
in such a case shall have full jurisdiction of all defendants. In civil cases the territorial 
unit is smaller, but the jurisdiction over the person is larger since we are not confronted 
with the requirement that the defendant has a constitutional right to meet all adverse 
witnesses face to face. A Justice of the Peace may also entertain civil actions commenced 
before him in his county where there is property within the county of his residence, which 
is attached and brought within the jurisdiction of the court.!* The same limitation is 
found in civil cases as to the performance of official acts. Therefore in cases where 
property of a debtor is in the possession of a garnishee and delivered to a Justice of the 
Peace in pursuance to an order made by him, must be advertised and sold in the county 
in which the Justice resides and holds his office. 

City Courts have original jurisdiction in civil actions for the recovery of moncy only, 
where the amount claimed does ‘not exceed one thousand dollars, in all other cases the 
City Court has the same jurisdiction, civil and criminal, as Justices of the Peace. The 
Justices of the Peace in such cities have no jurisdiction of any case, civil or criminal. 
The statute conferring the above jurisdiction, when attacked on constitutional grounds 
of ousting Justices of the Peace of jurisdiction in all criminal cases and limiting civil 
jurisdiction to one dollar and thus making the office nominal, was upheld. The con- 
stitution states that “his powers and duties shall be prescribed by law” and this the legis- 
lature has done by practically replacing him with municipal courts.'® In civil cases a 
Justice of the Peace outside of a city wherein, a City Court is located has no jurisdiction 
over the subject matter involved in any case where any defendant resides in the city. 
The judge of any City Court, being one who holds his office for a particular political 
subdivision, is powerless to perform an official act when beyond the territorial limits of 
the political subdivision for which he was elected.4* Consequently when there has been 
a violation of state law, the judge of the City Court is bound to turn the case over to 
the Justice of the Peace in his township.!7 

Epwarp Geary, 39 
University of Kansas, School of Law. 


MINING PARTNERSHIPS 
The extensive development within recent years of the oil and gas industry in Kansas 
and adjacent states has focused the attention of Kansas lawyers on the increasing impor- 
tance of the law relating to and governing mining partnerships. Mining partnerships 
are unique in their nature and are governed by many of the rules relating to ordinary 
partnerships but in addition thereto they are characterized by some rules peculiar to them- 


10. State, ex rel., v. Parry, 52 Kan. 1, 33 Pac. 956 (1893). 

11. State, ex rel., v. Braymen, 35 Kan. 714, 12 Pac. 111 (1886). 
12. In re Bolman, 131 Kan. 593, 292 Pac. 790 (1930). 

13. Lithas v. Marble, 118 Kan. 752, 236 Pac. 823 (1925). 

14. Beamer vy. Winter, 41 Kan. 297, 21 Pac. 251 (1898). 

15, State, ex rel., v. Smith, 130 Kan. 228, 285 Pac. 542 (19380). 
16. Markham v. Cornell, 136 Kan. 884 18 P (2d) 158 (1933). 
17. State v. Davis, 26 Kan. 206 (1881). 
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selves. An attempt will be made here to determine the essential differences and the pe- 
culiar nature of the mining partnership as distinguished from the ordinary partnership. 
Comparison will be made as to origin, as a going concern, and in dissolution with 

icular emphasis on how the subject has been treated in Kansas and the tendencies 
reflected in the decisions of the Supreme Court of Kansas. 

General partnerships and mining partnerships vary in their scope and purpose. 
While the former may be formed for any lawful business purpose! the law places certain 
restrictions on the latter. For instance, it must necessarily be limited to mining. As to 
just what constitutes mining, the cases are in conflict. For example, Pennsylvania doesn’t 
recognize a mining partnership regardless of the substance mined unless the parties ex- 
pressly contract for such relation.? 

A further difference becomes apparent when the method of origin is considered. 
Whereas a general partnership, disregarding partnership by estoppel, springs into being 
upon the execution of a valid express contract and may terminate in any one of several 
ways, a mining partnership will not arise upon the mere execution of a contract but 
requires for its existence the actual working of the claim or lease. This matter of con- 
tract is one of the most interesting and unsettled questions in regard to these two species 
of partnership. The cases make the general statement that a contract express or implied 
is indispensable to the formation of a partnership.* There seems to be no fallacy in this 
statement when applied to a general partnership in respect to the relations between the 
partners. No case has been found which holds one partner liable to another upon the 
basis of partnership law in the absence of an express contract creating the partnership 
between the two. Of course, they may be held liable as partners under the theory of an 
estoppel at the instance of a third party who has been misled by their conduct to his 
damage and this without a partnership agreement. If, as stated in the cases, a contract 
is an indispensable element to the formation of a valid partnership, it may well be asked: 
where is the contract, or the intent, to become partners in a mining partnership? Thus 
when the doctrine of delectus personae is not applicable, it can hardly be said that a part- 
ner intends to associate himself with a third party who may be a total stranger. The 
law apparently ignores the application of this principle to mining partnerships because 
when two men join in the working of a mining claim and no agreement is made, they 
are presumed to be mining partners not only as to'third persons but as between them- 
selves, and this regardless of the fact that there was no express agreement to become 
mining partners. Kansas is in complete accord with this view, stating in Mountain Iron 
& Supply Co. 4 Branson,‘ “The main disinguishing feature between a mining partner- 
ship and a trading one is that the former can be created ‘without an express agreement 
by the evident intention of the parties involved and its existence may be established by 
the inferences to be drawn from the evidence showing the conduct of the parties and 
surrounding circumstances.” This particular point is summarized in 18 R.C.L. 1200, 
where it is said: “Where the several owners of a mine unite in working it, they form what 
is termed a mining partnership, whether they are tenants in common, lessees or owners 
in any other relation. In general every agreement (or undertaking®) for the working of 
a mine is such a partnership except where there has been an express agreement to con- 
stitute a full trading partnership; and it is not necessary to effect its formation or con- 
tinue its existence that there be an express agreement to become partners, or to share the 
profits and losses of mining. While a mining partnership may be created by the ex- 
press contract of the parties, it may be inferred also from their acts, it being necessary 
only—and this is essential—that the owners of the property. unite in operating or working 
the mine.” This same idea was expressed by the Court in Skillman v. Lachman* where 
it was said that “Whatever may be the rights and liabilities of tenants in common of a 
mine not being worked, it is clear that where the several owners unite and co-operate in 





- Bouvier’s Law Dictionary. 

Laughner v. Wally, 112 Atl. 105. 

- Houston Lumber Co. v. Marshall, 109 K. 172, 197 Pac. 861 (1921); 20 R.O.L. 802 and cases cited. 
- 184 K. 818, 8 Pac. (2d) 407 (1932). 

- Italics ours. 
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working the mine, then a new relation exists between them and to a certain extent they 
are governed by rules relating to partnership.” It is submitted that, as between the 
parties themselves (and not in respect to third parties) an intention to become a mining 
partner or a contract of mining partnership is either not necessary or is implied in these 
situations to hold the parties to the mining partnership relation; but, that in a general 
partnership an express intention to form the same is necessary in order to hold the parties 


liable, as between themselves, to the general partnership relation and its attending rights 
and obligations. 


_ A general partnership may be formed for the purpose of carrying on mining opera- 
tions but in the absence of any agreement it is the general rule that where two or more 
are engaged in the actual operation of a mine they are mining partners but if actual 
operations have not begun or have ceased they are mere cotenants. A Kansas case di- 
rectly in point is Huston v. Cox,® holding that “mining ‘partnerships are indulged be- 
tween co-owners only when they actually engage in working the property. Before actual 
operations begin, and after actual operations cease, they are simply cotenants, unless, 
of course, an ordinary partnership has been formed.” Further, in Matthews v. John- 
son® it was held that no partnership existed, probably because the equipment was not 
erected in compliance with the agreement and drilling operations not begun at the time 
stipulated. Other evidence that Kansas is in accord with the general rule is the case of 
Snider & Shipley v. Davidson,!® in which it was held that when cotenants engage in 
any other work or enterprise than production and marketing of minerals they immediately 
become general partners; as in this case they undertook to secure and sell leases on other 
property in the same field. It is to be noted that in this case there was an express agree- 
ment to form a lease brokerage partnership which precluded the formation of a mining 
partnership and apparently prevented a mere cotenancy relation resulting after operations 
ceased. . 


Further differences become apparent in the comparison of the two types of partner- 
ships as going concerns. For example, the degree of fiduciary relation existing between 
general partners and mining ‘partners is not the same. Inj the former there is a full fi- 
duciary relationship with the requirement of utmost good faith which demands that 
neither partner engage in competing business nor derive any secret profit from his po- 
sition and relation to the partnership.!! Such degree of trust and confidence does not 
exist in the mining partnership because of the absence of delectus personae and the in- 
stability of the personnel. As stated in 18 R.C.L. 1201, “It is obvious that no relation of 
trust and confidence is created by a mining partnership in respect to the individual in- 
terests of partners therein, provided, of course, there is no express contract that the 
purchase should be for the benefit of all.” It has been held that one partner can be 
interested in another mining or general partnership without having to account for 
profits.12 One partner can even acquire a continuation of the vein or ore bodies held by 
the partnership, and does not have to account for the profits resulting therefrom.'* 
Probably the most fundamental difference in the two relations is the absence of the 
element of delectus personae in a mining partnership. In other words, a general part- 
nership is brought automatically to a close, dissolved, the business wound up and a settle- 
ment made upon the death, withdrawal of or sale of an interest by any ‘partner. The 
nature of the mining operations is such as to require continuity of operation for any degree 
of success, therefore the law adjusts itself to this policy and gives to the mining partner- 
ship a stability not accorded to the general partnership. Hence, such a sale, death, with- 
drawal or bankruptcy of a partner does not dissolve a mining partnership nor perma- 
7. 40 C.J. 1145 and cases cited. Childers v. Neely, 47 W. Va. 70, 84 S.E. 829 (1899); Thornton 
on Oil & Gas, Par. 355. 

8. 103 K. 73, 172 Pac. 992 (1918). 

9. 107 K. 164, 190 Pac. 609 (1920). 

10. 105 K. 661, 185 Pac. 724 (1919). 

11. Latta v. Kilbourn, 150 U.S. 524, 14 Sup. Ct. 201 (1893); Kimberly v. Arms, 129 U.S. 512, 9 
Sup. Ct. 355 (1889); 47 C.J. 801. 

12. Kimberly v. Arms, su 


ra. 
13. Pierce v. Pierce, 55 Mich. 629, 22 N.W. 81 (1885). See also Harris v. Lloyd, 11 Mont. 404, 28 
Am, St. Rep. 484 (1891). 
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nently disrupt operations.’ Such a radical departure from the general law of ordinary 
partnership necessarily results in unusual situations. For example, when the doctrine of 
delectus personae is not present, it is impossible for one partner to control or determine 
just who his bedfellow may be, thus it is manifestly unjust to subject each partner to joint 
and personal liability to’ the same extent as is required in a general partnership. There- 
fore, different rules governing the right of one partner to bind his co-partners must 
necessarily be established. The essence of these rules is that the scope of the agency 
relation is decidedly curtailed. As for example, in Skillman v. Lachman, supra, the court 
holding defendant, a member of a mining partnership, not liable upon a promissory 
note given by the managing partner for lumber furnished for the mine said, “It is clear 
that the law does not, in the case of mining partnerships, imply any such authority either 
to a member of such partnership or to its managing agent. In this respect, the rule of 
law is different from that of ordinary partnerships. He might have power to purchase 
lumber for the use of the mine, but that is very different from authorizing him to execute 
a note in the name of the company.” A necessary conclusion from this case is upheld in 
the case of Childers v. Neely,’ where it was said, “A mining partnership is a non- 
trading partnership, and its members are limited to expenditures necessary and usual in 
the particular business.”4 Further evidence that a mining partnership is a non-trading 
partnership is the fact that there is no element of resale involved, that is, nothing is pur- 
chased for the purpose of reselling the same. This is typical of non-trading partnerships. 

This phase of the subject is further discussed in Summers’ book on Oil and Gas'? 
where it is said, “Because of the fact that the delectus personae does not exist in the min- 
ing partnership there is not the same implied authority in the partners to bind each other 
by contracts with third persons. Mining partners do have implied authority to bind 
their associates in such matters as are necessary or usual in the conduct of the business.” 

The Kansas Court has spoken on this matter in the case of Mountain Iron and 
Supply Co v. Branson!® where five defendants who were partners in a mining partnership 
were held liable to a plaintiff who had sold materials for the use thereof at the instance 
of the managing partner even though the defendants had no actual knowledge that the 
material furnished by plaintiff was needed or had been procured until after it was 
furnished and put in use. This holding is in accord with the general rule. 

An interesting corollary to this rule of limited liability is that contrary to a general 
partnership which is governed, in absence of other stipulations, by a majority of the 
number of partners, a mining partnership is governed by the majority in interest.® 

The difference between mining and general partnerships as to dissolution needs to 
be considered. A mining partnership may be dissolved by express agreement, accom- 
plishment of purpose, and cessation of operations—as in an ordinary partnership. But as 
discussed previously, because delectus personae is not present in a mining partnership, 
death or withdrawal of a partner, sale of an interest by one, or bankruptcy of a member 
of a mining partnership does not dissolve the partnership. This is the only major dif- 
ference in the two relationships in respect to dissolution. 

In general then it may be said that a mining partnership is indeed a unique creature 
possessing combined characteristics of the several types of partnerships and of co-owner- 
ship relation in the nature of tenants in common. The latter relation exists exclusively in 
those situations when actual operations have not begun or have ceased. From the fore- 
going it can be seen that the nature of the mining partnership closely approximates a 
joint venture or special partnership and yet the law is not the same in every respect; 
the principal difference being that co-ownership exists in the mining partnership. It 
14. Skillman v. Lackman, 134 Cal. 199, 83 Am. Dec. 96 (1863); Kahn v. Central Smelting Co., 102 

U.S. 641, 26 L. Ed. 266 (1880). 

15. 47 W. Va. 70, 34 S.E. 828 (1889). 
16. Bates, Partnerships, Sec. 329; Sturm v. Ulrich. 10 F (2d) 9; Manville v. Parks, 7 Colo. 128 

(1883); Congdon v. Olds, 18 Mont. 487, 46 Pac. 261 (1896). 

17. 1938 Ed. Vol. 4, Par. 726. 
18. 134 K. 818, 8 Pac (24) 407 (1932). 
19. Bartlett & Stancliffd v. Boyles, 66 W. Va. 327, 66 S.E. 474 (1909); Daugherty v 84 
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resembles to some degree a limited partnership in that there is limited liability and yet 
there is no statutory compliance required in the formation and continued existence of 
the mining partnership. 

It is quite probable that the future will see the growth and development of the 
mining partnership because of its convenient adaptation to the peculiar need for such 
a business relation in the advancement of the oil, gas and mineral producing industries 
in the middle west. 

Herman W. Sirn, "39 
Joz Suezpy, °’39 
Kansas University, School of Law. 


INADEQUATE DAMAGES AS GROUND FOR NEW TRIAL— 
SCOPE OF NEW TRIAL 


As applied to the award of inadequate damages, three problems must be considered: 
(1) is the award of inadequate damages ground for new trial?; (2) if so, may the order 
for the new trial be conditioned by limiting the new trial to the issue of damages alone, 
or must there be a new trial on all the issues?; (3) may the defendant be given the al- 
ternative of either increasing the amount of the award to the amount set by the court 
or going to the expense of a new trial? 

An application for a new trial directed to a trial court is a proper way of secking 
redress for errors committed in the course of the trial. Such errors may be errors of duty 
or errors of discretion on the part of the jury. An example of the former would be a 
compromise agreement, while the latter may be illustrated by an award of too high or 
too low damages. 

As to the first problem, the extent of the jury’s freedom from control in fixing the 
amount of damages varies with the certainty or uncertainty of the standard which the 
law furnished for measuring damages. In the actions for breach of contract or for injury 
to property or its detention, the legal rules furnish standards of compensation which can 
be applied with some degree of definiteness. However, in those actions where the stan- 
dards are highly uncertain, the trial court is somewhat hesitant in interfering with the 
finding of the jury. The most common actions of this type are awards for unliquidated 
damages for body injuries, pain, mental anguish, and injuries to family relations and 
social relations. The same reasons apply to the appellate court’s control over the trial 
court. The appellate courts have adopted certain standards, statutory or decisions, which 
guide their actions in this matter. Today it is generally held that the judge has the same 
amount of discretion, power, and duty in passing upon motions for a new trial on the 
ground of inadequacy of the damages as he has where the ground is excessiveness.! There 
are, however, rulings to the contrary, and even in a few states statutes control the matter.” 

Kansas prior to 1909 was one of the states in which the matter was controlled by 
statute in certain cases. Section 307 of the old code,® provided: “a new trial shall not be 
granted on account of the smallness of damages, in an action for am injury to the per- 
son, or reputation, nor in any other action where the damages shall equal the actual 
pecuniary injury sustained.” But section 306* listed eight grounds upon which new trial 
could be granted and none of the said grounds included the right to a new trial on ac- 
count of the smallness of the assessment of recovery except the fifth, where it was pro- 
vided that a new trial may be had for that reason in actions upon contract or for the 
injury or detention of property. In Railway Co. v. O’Neil,® the court interpreted the two 
sections, and held that section 307 was a further limitation on section 306, thus holding 
1. Tathwell v. City of Cote Pe i B88 Tome 50, “ =. Os cress). tn 
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it was error to grant a new trial in the actions named in section 307 on the ground of 
the smallness of the award. 

The present code, that of 1909, omits this section. The court in Sundgren v. Stevens, 
said that this was an indication by the legislature that they deemed inadequacy as a 
proper ground for a new trial.* The present Kansas Statute provides that a new trial shall 
be granted when it appears that the rights of the party are substantially affected because: 
(1) of abuse of discretion of the court . . . (3) that the verdict, report, or decision was 
given under the influence of passion of prejudice, (4) that the verdict, report, or decision, 
is in whole or part contrary to the evidence.” 

The Kansas cases that have arisen under this section are expressive of the prevailing 
view. For discussion purposes, we shall treat the cases under the general classification 
of the divisions of law, namely, contract actions—liquidated or unliquidated damages, 
torts—to personal property, intentional torts to persons, and negligent actions resulting 
in personal injuries. 

Perhaps the easiest case to dispose of is the one where the amount of the verdict is 
manifestly too small, and the deficiency can be ascertained and supplied by mathematical 
calculation, as by adding the agreed rate of interest on a promissory note. In March’ v. 
Kendall,® the court held that it was not error to refuse a new trial as against the party 
in whose favor the verdict was returned because of the jury’s mistake where the court 
corrected the verdict by rendering judgment for the proper amount, in addition to the 
verdict. 

The contract cases involving a question of liquidated damages no doubt shows more 
strongly than the other cases, the reasons behind the right to a new trial because of in- 
adequacy of damages. In Bressler v. McVey, the sole question submitted to the jury was 
whether the plaintiff was entitled to recover upon a real estate broker’s contract, the com- 
mission not being disputed; and the court held that a verdict for one-half of the amount 
of the commission should not have been received, and if received it should have been 
set aside as contrary to the evidence at the instance of either party.° The court in the 
course of its opinion said: “The process by which the verdict was arrived at is perfectly 
obvious. If the plaintiff testified truly, the defendant owed him $500.00; if not, there 
was no indebtedness. The jury was called upon to determine which condition existed, 
but instead of doing so they assumed to settle ‘the controversy by allowing one-half of 
the claim and disallowing the other half, no doubt with the idea that ‘splitting the dif- 
ference’ was a fair method of compromising the dispute. But in this they mistook their 
function. Each litigant, the defendant no less than the plaintiff, was entitled to an an- 
swer to the question the jury was impaneled to determine . . . The court had the power 
to refuse to accept a verdict rendered under such circumstances. . . . If received it should 
be set aside at the instance of either party, as contrary to the evidence. 'The plaintiff's 
right to demand this is recognized in the recent decisions of this court, Thompson v. 
Burtis, 65 Kan. 674, 70 Pac. 603; Miller v. Miller, 81 Kan. 397, 105 Pac. 544 . . . the de- 
oe right is equally clear in reason and is supported by decisions in other juris- 

tions.” 

A similar result has been reached in Dutton v. Brown;!! in Kansas Wheat Growers 
Assn. v. Smith;!2 and in Winston’ v. McKnab.™ It is to be noted that in the last case 
cited the appellate court remanded the judgment for the plaintiff for the liquidated 
amount and reasonable attorney fees.’ 


When the amount of damages is unliquidated in the contract actions it has been 
held that the verdict may be set aside on the ground that the recovery is too small. In 


6. 86 Kan. 151., pA Pac. 822 (1911). 

7. G.8. 1935, 60-2 

8. 65 Kan. 48, 68 “Pac. 1070 (1902). 

9. As to the power of the —_ to add interest see the annotation in 72 A.L.R. 1154n. 

10. 82 Kan. 341, 108 ‘ 97 (1910). 

11, 122 Kan, 277, 252 Pac. 207 tad S 

12. 127 Kan. 267, ss Pac. 437 (1929 

18. 134 —_ ~ 4 Pac. (2d) 401 (19st), ground—jury disregarded instruction in an action for re- 
covery specific oral tontract. 

14. ee doh me ote they followed G.S. 1935, 60-3317 and 8330. Compare this action with the dis- 

ow under conditional and alternative awards for ‘new trial. 
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Miller v. Miller, there was an action to recover the value of personal services in which 
it was not disputed that services of a substantial value had been performed, but it was 
claimed that they were to be gratuitous, which was disputed. The jury found for the 
plaintiff, assessing the damages as $1.00. The verdict was set aside as too small and 
the court said: “By finding for the plaintiff the jury determined the issue in his favor, 
and it only remained to award him reasonable compensation. This is not a case of 
nominal damages, such as are allowed for the breach of a legal duty which caused no 
material loss. . . . The verdict was inconsistent in failing to assess the actual damages 
legally and logically consequent upon the general finding in favor of plaintiff. The 
court might have called the attention of the jury to this inconsistency when the verdict 
was presented and directed them to find the value of the services or find for the de- 
fendant. Having received the verdict, however, the plaintiff's motion should have been 
sustained.” 

In the cases of injury to personal property the principle is the same. The question 
of liability is separated from that of amount. A verdict awarding inadequate damages 
for injury to personal property is a proper one upon which to base a motion for a new 
trial. In Daniels v. Hansen, the undisputed evidence placed the damages to the auto- 
mobile between $72 and $145, but the jury awarded $1.00 to the plaintiff.1* It was held 
that such an award was sufficient to fix the question of negligence, but as to damages 
it was so inadequate as to clearly show that the jury must have been influenced by 
passion or prejudice. The verdict was, therefore, set aside and the cause remanded 
for a new trial. 


The development of the doctrine of inadequate damages as a ground for a new 
trial in tort cases involving personal injuries has been slower than in the cases where 
the legal principles of damages were capable of definite determination. By the general 
common law new trials were not granted upon the ground of inadequate damages in 
actions of trespass, and perhaps in all cases of torts. But this rule has been relaxed, 
and it is now held both in England and in the courts of the United States that no reason 
can be given for setting aside verdicts because of excessive damages which does not 
apply to setting them aside for inadequacy of damages.'7 This trend can be seen 
in the development of the Kansas code as mentioned above. 


One of the leading Kansas Cases upon the application of the principles of inade- 
quacy of damages as grounds for a new trial is Sundgren v. Stevens, supra. In that 
case the court reviews the authorities and says: “The rule, founded upon justice and 
reason and supported by the weight of authority, is that in cases of this kind (tort— 
personal injury arising from assault and battery) if the verdict is so inadequate as to 
clearly indicate partiality, passion or prejudice on the part of the jury, or failure to 
heed the evidence and facts actually shown, it should be set aside; that while the jury 
are exclusive judges in the first instance of the weight of evidence and the credibility 
of the witness, this means that they are in fact judges thereof acting with reason and 
fairness and not from partiality or caprice or arbitrarily.”!® 


Perhaps the strongest case in the Kansas reports is that of Bracken v. Champlin, 
in which there was an action by the wife for damages for the alienation of her husband’s 
affections. The evidence tended to show that as a consequence, she suffered great 
mental anguish and agony. It was held that a verdict for $1.00 was so small and in- 
adequate as to show that the jury was influenced by passion and prejudice. A new trial 
on the damages issue alone was awarded, but on motion for a modification of the judg- 
ment of the appellate court, it was ordered that the cause be remanded for a new trial 
as to all of the issues. 


15. 81 Kan. 397, 105 Pac. 544 (1909). 

16. 128 Kan. 251, 276 Pac. 802 (1929). 

17. 39 L.R.A. (NS) 487n. 

18. The court cited an earlier case, Jackson v. Humboldt, 84 Kan. 445, 113 Pac. 1047, in which there 
was an action to recover damages for personal injuries arising from an assault and battery. The 
jury found the issues for the plaintiff but awarded damages for $1.00 only. The court upon review, 
os — the jury violated their duty to render substantial damages and awarded a new trial of 

issues. 

. 114 Kan. 882, 220 Pac. 1088 (1923). 
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The second problem is, how and to what extent will the court limit the issues upon 
the new trial as allowed by G.S. 1935, 60-3004, and to what extent will the Supreme 
Court review the action of the trial court. 

Under the traditional common law practice, a writ of error could only be taken 
to a final judgment, and the granting of a motion for a new trial not resulting in a 
final judgment, no review was possible at that stage. The writ of error and motion for 
a new trial were mutually exclusive remedies. The motion was addressed to the dis- 
cretion of the court en banc.2° The United States Supreme Court will not review the 
action of a trial court in granting or refusing a new trial, either for excessive or in- 
adequate damages.”! 

Kansas, however, by statute allows appeals from orders granting new trials.22 The 
Kansas cases show that the court recognizes the fact that the trial judge exercises a 
discretionary power in deciding motions for a new trial and upon review the appellate 
court is somewhat hesitant to interfere with the course taken by the trial judge. This 
is clearly shown by the recent case of Holman v. Jones, which arose out of an action for 
damages for wrongful death.2* Under the facts stated the opinion the court held that 
the trial correctly applied the doctrine of res ipsa loquitur. However, a verdict was 
returned for the plaintiff for $2,500.00 upon a prayer for $10,000.00. The trial court 
overruled a motion by the defendant for a new trial, but sustained a motion by the 
plaintiff for a new trial as to the amount of damages only. Upon appeal by the de- 
fendant the court approved the action of the trial court under the terms of the statute 
which provides for conditional orders for a new trial by limiting such new trials to 
separable issues.24 During the course of the opinion the court said: “In this case it 
is at least tentatively conceded by the appellant that if plaintiff is entitled to recover 
at all the evidence would support a verdict of $10,000.00. There is no contention on 
behalf of the appellant that he would have any other or additional evidence on a new 
trial of the issues of the case, or that he would have any additional authorities to present, 
or any other or different arguments to make to the jury or trial court. It would seem, 
therefore, that there is no necessity of trying the other issues. There are reasons why 
courts should be careful about granting new trials in actions for damages upon the 
sole issue of amount of damages. This is particularly true if there has not been a full 
and free trial upon the other issues or arguments adduced. But where the question of 
defendant’s liability has been fully tried out, and there is no contention that anything 
further could be offered to the court or jury, and the court is satisfied with the amount 
of the verdict—practically conceded in this case to be too small—the court does not 
abuse its discretion by granting a new trial upon the single issue of the amount of 
recovery.” 

This case no doubt presents facts that will limit its application, but the court was 
clearly aware of the policy of the statute, and did not hesitate to award a conditional 
order when the factual situation justified it. 


In the exercise of its discretionary power the court denied a motion for a new trial 
upon the issue of damages alone, in Paul v. Western Drill.25 In, this case, plaintiff re- 
covered a verdict for $1,313.00 for personal injuries due to a gas explosion in the base 
of a church, and appealed from an order denying a motion for a new trial on the 
issue of damages alone. The court in the course of the opinion said: “that G.S. 60-3004 
makes it plain that a new trial shall not be granted unless the trial court is of the opinion 
the verdict or decision is wrong in whole or some material part. It is therefore clear 


20. Review by the Exchequer Chamber of the refusal to grant a new trial was allowed in a limited 
class of cases by the Common Law Procedure Act of 1854 (17 and 18 Vict., c. 125, sec. 35) which 
provided however that ‘‘where the application for a new trial is upon Matter of Discretion only, 
as on the and that the Verdict was against the Weight of Evidence or otherwise, no such 
Appeal shall be allowed.’’ Since the Judicature Acts which abolished proceedings in error in civil 
cases and substituted an appeal, appellate procedure has been regulated by Rules of Court. The 
Present Rules provide that applications for new trials are to be made ” the Court of Appeals, 
which shall have the same powers on hearing as it exercises on an appeal. 

21. Fairmount Glass Works v. b Fork Coal Co., 287 U.S. 474, 53 8. Ct. 252, 77 L. Ed. 489 (1988). 

22. G.8. 1935, 60-3302. 

23. 146 Kan. 579, i a 968 (1937). 

24. G.8. 1935, 60-3 

- 142 Kan. 816, be Wes. (2d) 379 (1935). 
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much is left to the discretion of the trial court.” The court conceded that contention of 
the plaintiff that a new trial will be granted on one of several separable issues under 
the Kansas decisions cited therein as well as G.S. 60-3004, but said: “While negligence 
and damages are legally separable issues and while this court has on numerous occasions 
granted new trials on the issue of damages alone, yet under all the circumstances of 
this case we do not believe such a ruling would be fair to the defendant.?¢ 


Although the Kansas courts fully approve of the practice of granting a conditional, 
order for a new trial by limiting it to damages alone, even when the ground is inade- 
quacy, it has not approved the practice of giving an alternative order for a new trial by 
increasing the amount of the award set by the jury to that amount which the court 
might consider adequate as an alternative to the expense of a new trial. In spite of the 
fact that the judges are less willing to interfere on grounds of inadequacy than for 
excess in the matter of suggesting an alternative to a new trial the few cases in other 
states which deal with this point agree that the judge may properly suggest that the 
defendant consent to a judgment for an amount named higher than the jury’s award.27 
It must be admitted by the weight of authority in the state courts that such use of. his 
device is condemned if the plaintiff objects to such order.28 

However, in the case of Dimick v. Schiedt the Supreme Court held invalid this 
practice as used by the federal courts on the ground that it violated the right to trial 
by jury under the Seventh Amendment.?® In that case the trial court conditioned the 
order for a new trial by increasing the amount of the award to which action the de- 
fendant assented, but the plaintiff excepted. During the course of the opinion the court 
traced the early common law practice as it existed at the time of the adoption of the 
Constitution and found that the practice attempted was not allowed at that time. In 
addition the court went further and distinguished between the practice of additurs and 
remittiturs, saying that if the practice of remittiturs were before the court for the first 
time the ruling, ini light of research on the point, would, no doubt, be contra to that 
at the present time.*¢ 

In a comment in the Yale Law Journal,*! the writer suggests that the provisions of 
state constitutions offer no bar to the allowance of additurs by state courts. “The prin- 
cipal objection to the validity of additurs in the Federal courts is interposed by the 
clause of the Seventh Amendment that ‘no fact tried by the jury shall otherwise be 
re-examined . . . than according to the rules of common law.’ Most state constitutions 
do not contain this or any similar clause, but merely provide the right of trial by jury 
shall remain inviolate.22 Thus, the state courts are relieved from the necessity of deter- 
mining whether or not additur is a method of re-examination of a fact tried by a jury 








26. See also 98 A.L.R. egy em nny of limiting to issue of damages alone, a new trial granted on 
A f 3. A. ° A 


Zz one. 

27. Aultman v. Thompson, 19 F. 490 (C.0.A. 1884) semble: court here dismissed case, then ordered 
new trial unless defendant would consent to ju ent for amount shown by the proof; Mash v. 
Minneapolis Brewing Co., 92 Minn. 182, 99 N.W. 630 (1904) anting new trial was within 
court’s discretion and defendant was not harmed by giving him alternative to consent to higher 
amount; Gaffney v. Illingsworth, 90 N.J. Law, 490, 101 Atl. 243 (1917) trial court’s action in 
giving conditional order were inadequate approved; Risch v. Lawhead, 211 Wis. 270, 248 N.W. 
127 (1933) personal injuries to woman of 67, verdict of $3,000; trial judge gave judgment for 
$4,000; defendant's appeal; held: trial judge could prepety have gran new trial at plaintiff's 
instance for inadequacy with alternative to plaintiff to take judgment for the ‘‘least amount 
that an unprejudiced jury would probably find’’ and since the trial judge actually fixed the in- 

award at such ‘‘least amount,’’ the defendant has no d to complain. 

28. Werner v. Bryden, 84 Cal. Appl. 472, 258 Pac. 138 (1927); Shanahan v. Boston & N. St. R 
193 Mass. 412, 79 N.E. 751 (1907); Lorf v. City of Detroit, 145 Mich. 265, 108 N.W. 661 (1906 
Bradwell v. Pittsburg W.E.P. Ry., 139 Pa. 404, 20 Atl. 1046 (1891); Bingaman v. City of 
Seattle, 139 Wash. 68, 245 Pac. 411 (1926). The Wisconsin practice of providing a double al- 
ternative, that of allowing a new trial unless the plaintiff consents to take judgment for the 
least amount allowable under the evidence, or unless the defendant consents to judgment for the 
highest allowable award (Campbell) v. Sutliff, 193 Wis. 370, 214 N.W, 374, 377, 53 A.L.R, 771 
1927) ) has been said to be theoretically attractive, but overrefined, and, if literally carried out, 
would seldom be worth the trouble, since it would present to each party an offer he would have 
little reason to accept. See McCormick on Damages, p. 82, n. 23. 

29. 293 U.S. 474, 55 S. Ct.. 296, 95 A.L.R. 1150 (1935). 

30. See comments on this practice in 32 Mich. L.R. 528, 38 Mich. L.R. 138, 2 Univ. of Chicago L.R. 
154, and 44 Yale L.J. 318. 

31. 44 Yale Law Journal 318. 

32. Kansas Constitution, Bill of Rights. In Louisiana where there is no constitutional right to jury 

trial in civil cases, the Supreme Court may reduce or increase the damages given by a jury. Rice 

v. Orescent City R. Co., 51 La. Ann. 180, 24 So. 791 (1899). See also Sunderland, ‘‘The Scope 

of Judicial Review,’’ 27 Mich. L.R. 416 (1929). 
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unknown to common law. It is this difference in the language of the Federal and state 
constitutions which has enabled many state courts to render judgments non obstante 
veredicto, when a directed verdict has been improperly refused below although this 
procedure has been outlawed in the federal courts under the Seventh Amendment.” 

Although this specific point has not been passed upon by the Kansas court, it is 
likely that Kansas will follow the Federal rule rather than adopt the practice of other 
states which allow such alternative orders for a new trial. Two Kansas cases point to 
the above belief. In Mercado v. Nelson, a new trial was not desired, but the plaintiff 
on his appeal urged the court to increase the judgment, but acknowledged that he could 
find no authorities in Kansas to justify the court in doing what he wanted done.** 
He cited sections 60-3317 and 60-3330 of the G.S. 1935 as well as cases from other states 
where the verdicts have been increased. The court recognized the power of remittitur 
or new trial, but said: “The court does not see how under the statute of this state that 
it can direct that verdicts be increased.” 

Again in Converse v. Wichita Gas Co., the plaintiff sought an order for a new 
trial on damages alone from the trial court.*4 This was denied and he appealed and 
is now seeking alternative relief, ic. asking that the amount of damages be increased 
or a new trial on the question of damages alone. The court said: “As to the argument 
of the Plaintiff that this court increase the amount of damages that the jury awarded, 
it was held in the Mercado case, supra, ... The Supreme Court has no power to 
increase the verdict of one who has sustained personal injuries through the negligence 
of another and we see nothing in the briefs or authorities cited in this case to cause 
us to change that rule.” 

It is to be noted that the court states the rule in one case without a clear ex- 
pression of its reason and in the next case cites the syllabus of the preceding case as 
the rule in this state. No doubt the specific statutes referred to in the Mercado case, 
supra, include G.F. 60-3004 which gives statutory approval of the practice of remittiturs; 
“In cases tried by a jury the court, with the consent of the prevailing party, may reduce 
the verdict by such part as is not warranted by the evidence and render judgment for 
the residue, or grant a new trial when justice requires it.” No mention is made in that 
statute of the practice of additurs in cases tried to a jury. In light of the practice of 
the Kansas court under other provisions of the code it would seem that a clear expres- 
sion of the reasons for not adopting this practice would clear up an interesting point in 
trial practice, for it is to be admitted that the practice of granting alternative relief upon 
a motion for a new trial presents a definite remedy in adjective law. 


Wituiam Goven, Jr., 39 
University of Kansas, School of Law. 


REMISSION OF EXCESSIVE DAMAGES AS ALTERNATIVE TO NEW TRIAL 


With the noticeable increase im litigation within the last decade, ingenious methods 
have arisen to curtail this expanding burden upon the courts. Not only has there been 
an increase in the number of lawsuits, but also in the size of the judgments returned 
by the jury. The fact that damages are to be awarded merely by way of retribution 
or compensation for injury has been forgotten, and judgments have been returned so 
out of proportion to the injury suffered that they have shocked the conscience of the 
court. An example of such a situation is a recent case in which a judgment for $62,100 
was returned against a bus company for personal injuries, the death of a wife, and 
destruction of an automobile. Chief Justice Dawson in granting a new trial said, 
“Surely this jury had a ‘poor conception of money values or were obsessed with the 
idea that a bus company has a storehouse of treasures like an eastern potentate in 
the ‘Arabian Nights’ ready to pay over on the nail whatever sum as damages the caprice 
of the jury may determine. $62,100! The bus which figured in this tragic affair was 


83. 118 Kan. 302, 235 Pac. 123 (1925). 
$4. 132 Kan. 291, 2905 Pac. 635 (1931). 


1. Leinback v. Pickwick Greyhound Lines, 185 Kan. 40, 10 P. (2d) 88. (19382). 
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a twenty-nine passenger vehicle. If it had a full load of passengers and had a net 
profit of two cents per mile for every one it hauled the bus would have to travel 
107,241 miles or five times around the world in this latitude, to earn enough money 
to pay this judgment. With the same number of passengers it had the day of the 
accident it could not earn such a sum in a round trip as from Lawrence to the moon.” 
We can readily see that if a method of decreasing the amount of the recovery should 
be devised, it would also decrease the number of law suits, by taking away the incentive 
to sue. 


When a jury assessing damages returns a verdict which is deemed by the court 
to be excessive the ordinary procedure is that a new trial be granted. In an attempt 
to limit the additional expense and delay incident to a new trial, courts have developed 
two practices. First, frequently the vice in an excessive verdict can be cured by a re- 
mittitur consented to by the prevailing party.2 But the rule is well established that 
where the vice of an excessive verdict cannot be cured by remittitur a new trial must 
be granted. Such a situation arises when the verdict has manifestly been given under 
passion and prejudice, which will be discussed more thoroughly later in this article? 
The second method is to grant a new trial on the issue of damages only.‘ 


Four different rules in the various states have arisen with respect to the remission 
of excessive damages as alternative to a new trial, namely the Georgia rule, under 
which a denial of a new trial is conditioned upon the plaintiff's consent to a remittitur 
and then only if the excess is liquidated.5 Although Kansas is definitely not in this 
group, there is one case in which the court intimates that it would follow this rule; 
that is the case of Atchison T. & S. Fe R. Co. v. Richards.© The court in the syllabus 
to that case states, “Where a verdict for personal injuries is excessive the defendant 
cannot be deprived of his right to a new trial by the remission of a part of the verdict 
unless the excess is due to inadvertence or errors in calculation and is capable of 
measurement.” In this case a judgment for $5,000 was rendered, and the lower court 
judge reduced it to $3,500 and stated further that in his opinion even this was $500 
too much. Naturally under such circumstances the Supreme Court felt duty bound to 
grant a new trial. The court indicated rather clearly the grounds for its decision in 
the following words: “If a judgment for an excessive sum could be abated to a reason- 
able amount by the trial court, and the wrong committed by the jury in that way 
redressed by the judge, it could only be done by ordering the abatement of the whole 
of the excess. It could not be done by ordering the remission of a portion only leaving 
the verdict stand for a sum in substantial excess of a just amount.” Even here the 
Supreme Court could have saved a new trial by taking off the other $500, and leaving 
the verdict stand for the reduced amount.’ 

The second rule is that adopted by the majority of courts including Kansas, that 
a denial of a new trial is proper even though the excess is unliquidated, provided the 
excessive verdict is not due to the influence of passion and prejudice on the jury. Of 
course where the amount is liquidated the courts have little trouble in reducing the 
judgments to the correct amount. In an early case of McCubbin v. City of Atchison,® 





2. Fasche v. Traction Co. (1921). 108 Kan. 585, 196 Pac. 423; Akins v. Ry. Co. (1921), 109 Kan. 
474, 199 Pac. 464; Whitsell v. Street Ry. Oo. (1924), 115 Kan. “. 222 Pac. 138; Stone v. 
City of Pleasanton (1924), 115 Kan. 373, 223 Pac. 312; Bettis v. andotte County (1924), 
116 Kan. 568, 227 Pac. 533; Tartor v. Mo. K. T. Rid. Co. (1925), hy an. 738, 241 Pac. 246; 
Stroup v. Northeast Oklahoma Rid. Co. (1927), 122 Kan. 587, 253 Pac. 242; Ellis v. K. 0. 
Public eave Co. (1930), 131 Kan. 355, 292 Pac. 939; and other cases cited in the above article. 

8. M.K. & T. Rid. Co. v. Weaver (1976), 16 Kan. 456; K. P. Rid. Co. v Peavey (1885), 34 Kan. 
472, 8 Pac. 780; and other cases cited in the above’ article. G.S. "35, 60-3004: ‘‘In cases tried 
by a jury, the court with the consent of the prevailing party may reduce the verdict by such party 
as is not warranted by tha evidence and render ju ent for the residue or grant a new trial 
when justice requires it.’’ 

4. = S. '35, 60-3004: ‘‘The new trial shall be only of the issues as to which the verdict or decision 

appears ‘to be wrong, when such issues are separable.’’ Bill v. Smith (1926), 121 Kan. 18, 245 
Pac. 1045, a new trial was granted on the issue of dam only. 

5. Tifton & G. Rid. v. Chastain Fos 122 Ga. 250, 50 S.E. 105. 

. 58 Kan. 344, 49 Pac. 436, (189 

7. For cases adopting ~*~ ractice abe Mo. Rid. Co. Dwyer (1887), 34 Kan. 58, 12 Pac. 
352; Telegraph _ (1908), 79 Ee 792, 101 Pac. 652; Yard v. Gibbons (1916), 
95 Kan. 802, 149 5 Pas. 422 

8. 12 Kan. 166, (1873). 
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in an action against the city on a contract, in which the jury were instructed to deduct 
two items from the contract, which they failed to do, the court thereupon offered to 
enter judgment on the verdict if plaintiff would remit these two items which he re- 
fused to do, whereupon a new trial was granted. In Kansas City, M. & O. Rly. Co. v. 
Turley,® a condemnation proceeding case, special questions were submitted to the jury, 
and in arriving at a general verdict they erroneously included one item of damages in 
two places. The court excluded the items erroneously included in the general verdict 
and awarded damages for the reduced amount. In re Jewell’s Estate,!® the jury erred 
in computation of the number of months of service for which action was brought; the 
court corrected the error by remitting the excess of the award. Williams v. Hanna, 
and McGugin v. Jacobson," present similar cases where the court reduced the amounts 
due to errors in computation. In the last of these cases the court ‘said, “What is more 
sensible and practical than to permit the plaintiff to have what the trial court feels 
the evidence requires and save both parties the expense and delay of another trial, 
the record of which presents no other grounds for change or modification.” 

We can easily see that in actions on contract where all items of damages are rela- 
tively a matter of computation the court will have an easy time, but when it comes to 
actions in tort, where the damages are unliquidated a different situation is present. 
There are many cases which, have allowed such remittitur, among them: Yard v. Gib- 
bons,!* a tort action for malpractice in an obstetrics case, in which judgment was for 
$3,918 and $1,500 was remitted; Bothe v. True,!* action for slander in which the court 
reduced a verdict of $1,700 to $1,000; and Leinback v. Pickwick Greyhound Lines! a 
bus accident case in which the judgment was reduced from $27,000 to $20,000. 

On several occasions the court has held that if the verdict granted is so excessive 
as to indicate that it was due to passion and prejudice, the court will not allow a 
remittitur, but will grant a new trial outright. In Steinbuchel v. Wright,!® in an action 
for slander upon a verdict of $4,000 being rendered the trial court held that all above 
$500 was excessive. The Supreme Court held that such excess shows that the verdict 
was rendered under the influence of passion and prejudice and granted a new trial. 
Obviously one can see that under such a rule it would be hard to draw the line as 
to just what amount is so excessive that it could be said to have been caused by passion 
and prejudice which permeated the whole verdict. In Atchison T. & S. F. Rid. Co. 
v. Cone,!® a personal injury action, a $50,000 verdict was reduced to $25,000; Justice 
Valentine in delivering the opinion of the court said, “. . . Evidently when the court 
below required the plaintiff either to remit $25,000 of the damages found in his favour, 
or to take a new trial, the court must have found that the verdict of the jury was ren- 
dered under the influence of passion or prejudice. And certainly if one-half of the 
verdict was rendered under the influence of passion or prejudice . . . it may be that 
this passion or prejudice affected the entire verdict.” This conclusion does not neces- 
sarily follow. Certainly the trial court would have granted a new trial outright if it 
found this to be the fact. In the case of Emerich v. Motor Car Co.,'7 where a $26,000 
verdict was reduced to $15,000 the Supreme Court rule refused to grant a new ‘trial, 
saying that, “The numerical weight of the positive testimony was largely in favour of 
the defendants as to the manner in which the accident happened. This is the only 
circumstance from the printed record aside from the judgment and the very large 
amount of the reduction which may be said to make the question somewhat close. 
Here again we are confronted with the fact that the trial court saw and heard the wit- 
nesses and must have been convinced that the error of the jury in fixing an excessive 
amount of damages did not permeate the entire verdict.” This is a different matter 
9. 71 Kan. 256, 80 Pac, 605, (1905). 

10. 108 Kan. 881, 173 Pac. 928, (1918). 

11. 105 Kan. 540, 185 Pac. 17, (1919); 106 Kan. 744, 189 Pac. 962, (1920). 

12. 95 Kan. 802, 49 Pac. 422, (1915 

13. 108 Kan. $62, 175 Pee. 895, (1918). 

14. 138 Kan. 50, 23 P. (2d) 449 (1933). Note that this is the same case as that mentioned in note 1, 
supra, where a judgment for $61,000 was sent back for a new trial. 

15. 43 Kan. 307, 23 Pac. 560, (1890). 


T6. 37 Kan. 567, 15 Pac. 499, (1887). 
17. 104 Kan. 136, 178 Pac. 899) (1919). 
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than that discussed in the Taylor v. F. W. Woolworth Co. case 18 where a remittitur 
was allowed from $2,000 to $1,000, but the Supreme Court granted a new trial because 
there were other and collateral factors which entered into the situation. In that case 
the jury took into consideration the blindness of the plaintiff's husband and that 
factor prejudiced the jury. The same factor entered the court’s decision in Atchison T. 
& S. F. Rid. Co. v. Dweller,!® in which a verdict was reduced from $4,000 to $2,000 
for forcibly ejecting a passenger from a train. Here also counsel in addressing the 
jury brought before them facts not in the evidence and extraneous matters calculated 
to arouse prejudice. The Supreme Court in these cases did not grant a new trial merely 
because the amount was excessive and in that factor alone find prejudice. In Hudson 
v. Yellow Cab and Baggage Co.,2° the Supreme Court itself granted a remittitur from 
$8,000 to $5,000 but even there it intimated that from the mere fact that the amount 
was excessive the court could not say that the verdict was due to passion and prejudice. 
In U.P. Rly. Co. v. Mitchell,?4 in an action in tort to recover damages for ejection from 
a train, verdict for plaintiff for $9,000 was reduced to $6,500. The court in refusing a 
new trial said, “The mere fact that the trial court on a review of our Kansas decisions 
came to the conclusion that the award was larger than had been generally sustained 
by the precedents in this state, was no evidence that he considered the jury was 
actuated by passion or prejudice in fixing the amount.” One cannot lay down as a 
general rule that if a judgment is reduced by approximately one-half, passion and 
prejudice will be assumed. In Argentine v. :Bender,2* a judgment of $7,500 was re- 
duced to $2,500, and in that factor, alone, the Supreme Court found no passion and 
prejudice and affirmed the decision of the lower court. 

In Kennon v. Gilmer,2* the U.S. Supreme Court laid down the rule that, “The 
court may order that a new trial be had unless the plaintiff elects to remit a certain 
part of the verdict and that if he does so remit, judgment be entered for the rest.” In 
Hopkins v. Orr,24 and Arkansas Cattle Co. v. Mann,” this court further held that if 
the pleadings and the verdict afforded the means of distinguishing part of the plain- 
tiffs claim from the rest, the appellate court might affirm the judgment upon the 
plaintiff now remitting that part. The practice of permitting a remittitur is not an 
impairment of the constitutional right of trial by jury as stated by the court in Arkansas 
Valley Land & Cattle Co. v. Mann, supra, and that the appellate court as well as a 
trial court may permit a remittitur.25 The Federal district courts also follow this same 
rule as stated by the court in Becker Bros. v. U.S.,2 “The court ‘is without power to 
reduce a verdict and render judgment for a less amount, unless the prevailing party 
consents to the reduction. But a court may give to a prevailing party the option of 
accepting a less sum or submitting to a new trial.”?7 

The third rule called the “Minnesota rule” adopts just the policy we have been 
advocating, namely, that the denial of a new trial under the above circumstances is 
proper even though the excessive verdict is due to the influence of passion and prejudice, 
provided that in the opinion of ‘the court there is no fair probability that the influence 
of passion and prejudice extended to the consideration of the other issues.28 The Federal 
Supreme Court has rejected the Minnesota rule. In Minneapolis, St. P. and S. M. Rr. 
Co. v. Moquin,?® an action under the Federal Employer’s Liability Act, a decision by 
18. 146 Kan. 841, 73 P. (24) 1102, (1987). 

19. 44 Kan. 394, 24 Pac. 1890). 
20, 145 Kan. 66, 64 P (24) 43, (1987). 
21. 56 Kan. $24, 43 Pac. 244, (1896 

22. 71 Kan. 422, 80 Pac. 886, (190 


23. 131 & 8. 22, 9 8. Ct. 696, 33 L. ona. 110, (1889), 
24. 124 U.S. 510, 8 8S. Ct. 590, 81 L. Ed. 523, (1887); 139 U.S. 69, 9 8. Ct. 458, 32 L. Ed. 854, 


25. See Washin ington Soptese Rid. Co. v. Harmon, 147 U.S. 571, 13 8. Ot. 557, 837 L. Ed. 284 (1892). 


26. 7 F. (2d) 3, 25). 
27. Accord: Garf Racticla” Aniline Works v. Zendle, 43 F. Asay 537 iz (a9ee) 5 he | Requirements Corp 
Keystone, ty F. (2d) 274, (1933); Detroit T. F. (2d) 59, catinnd 


denied, 283 U.S. 843, 51 1 8. 489, 75 L. Ed. 1463, ties 
28. See Whitney v, Katich, 131 Minn. 261, 154 N.W. 160, (i916), and pie v. Cook, 28 Minn. 232, 
29. 283 U.S. 520, 51 8. Ct. 501, 75 L. Ed. 666, (1930). 

















Nores AND CoMMENTS 397 


the Minnesota Supreme Court®® stating the above rule was reversed, on the ground 
that, “In actions under the federal statute no verdict can be permitted to stand which 
is found to be in a degree that the result of appeals to passion and prejudice. Obviously 
such means may be quite as effective to beget a wholly wrong verdict as to produce an 
excessive one. A litigant gaining a verdict thereby will not be permitted the benefit 
of calculation which can be little better than speculation as to the extent of wrong in- 
flicted upon his opponent.” Despite the strong language used by the court in this 
decision, the “Minnesota rule” seems to be the better one. Why should it be that 
ordinarily the Supreme Court will not even go into the factual evidence of a case 
coming up from the lower court, unless it is clearly against the weight of evidence, 
but in a case where only excessiveness in the verdict is shown, it will grant a new trial 
without even going into the evidence.*! Time after time we hear the Supreme Court 
stating that the trial judge who heard and saw all the witnesses is a better judge of the 
weight of the evidence; if this is so why not leave it to him to determine the alternative 
of a new trial or remittitur? 

The fourth rule is known as the “Wisconsin” and “Arkansas” rule, that is, that 
the denial of a new trial is proper under the circumstances set forth in rule two, but 
only if it is conditioned upon the plaintiff's consent to reduce the verdict to the lowest 
amount that the court would have permitted to stand.82 Wisconsin also seems to be 
in accord on this point in Lehner v. Kelly,3* a libel case in which it was held that the 
trial court committed prejudicial error where after finding the damages assessed by 
the jury to be excessive and that $2,000 was the highest sustainable award, it gave 
plaintiff an option to accept this sum instead of the lowest sum that an impartial jury 
properly instructed would reasonably award. The Kansas courts have decided exactly 
contrary and in Union Pac. Co. v. Mitchell,*4 the court asks the question by what 
standard should the judge gauge the amount by which the award is to be reduced by 
remittitur. The court concluded it is usually said that he should suggest a reduction to 
the highest amount which he would allow to stand. Kansas court is entirely correct 
in its stand, the plaintiff having received a higher judgment than he deserved, should 
be given the benefit of the doubt and receive the highest amount that the judge can 
possibly give him. 

Perhaps a fifth rule should also be added, namely the English rule. In England 
it has been authoritatively settled by the highest tribunal in the jurisdiction that when, 
in an action the jury finds a verdict for the plaintiff which is excessive, a remittitur 
cannot be granted unless the plaintiff and defendant both consent to it. Watt v. Watt®® 
lays down the above rule expressly overruling Belt v. Lawes.** It is respectfully sug- 
gested that the English cases are wrong in that it should be unnecessary to require the 
consent of both the plaintiff and defendant. The American cases may go too far in 
even requiring the consent of the plaintiff. Litigation would certainly be reduced if no 
consent was required, and it certainly would not affect any substantial rights of the 
plaintiff. The United States Supreme Court seems to think it would impair the right 
of trial by jury and in Kennon v. Gilmer,*? it held the action of the Supreme Court of 
the Territory of Montana in reducing a verdict for personal injuries rendered by the 
jury of an inferior court and rendering an absolute judgment for a smaller amount 
without giving the plaintiff the option of accepting the smaller amount or having the 
case sent back for a new trial, was irregular and prejudicial to both sides and an incursion 
80. 181 Minn. 56, 2831 N.W. 829 (1930). 

81. Fairmount Glass Works v. Cub. Fork Coal Co., (1932), 287 U.S. 474, 53 8. ‘Ct. 252, 77 L. Ed. 
499: ‘‘In a jury case in a federal court the trial judge’s action in granting a ‘new trial is not 
subject to review at all, when the trial judge has overruled, such a motion and ju ent has 
been entered upon the verdict, the correctness of the order denying a new trial cannot revised 
in the upper court upon mere ground that, in arriving at damages not determinable by a definite 
measure, the jury has made an unreasonable award.’’ 

82. See West V. Johnson, 202 Wisc. 416, 233 N.W. 94, (1980); and Chicago, R.I., U. Pac. Rid. Co. 
v. Batsel, 100 Ark. 526, 140 8.W. 726, (1911). 

88. 215 Wise. 265, 254 N.W. 634, (1934). 

84. 66 Kan. $24, 43 Pac. 244, (1896). 

85. A.C. (Eng.) 115, 6 B.R.C. 1, 2 Ann. Cas. 672, (1905). 


36. L.R., (1884), 12 Q.B.D. (Eng.) 356. 
87. 181 U.S. 22, 28 L. Ed. 10, 9 8. Ot. 696, (1888). 
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upon the right to trial by jury. The court said, “The plaintiff was prejudiced because 
he was deprived of the election to take a new trial upon the whole case. The de- 
fendants were prejudiced because if the judgment for the lesser sum had been condi- 
tional upon a remittitur by the plaintiff, the defendants, if the plaintiff had not re- 
mitted, would have had a new trial generally, and if the plaintiff had filed a remittitur, 
and thereby consented to the judgment, he could not have sued out a writ of error and 
the defendants would have been protected from the possibility of being obliged in any 
event to pay the larger sum. Whereas upon the absolute judgment entered by the 
court without any election or consent of the plaintiff the plaintiff had the right to 
sue out a writ of error and he availed himself of that right and docketed his writ of 
error in this court before the defendants docketed their writ of error.” The court 
seems to suggest that in remitting the excess, it will not be depriving the plaintiff of 
a right to trial by jury. He has already had a jury trial, and received a verdict in his 
favor, but as to the amount of damages, certainly the court can determine that factor, 
as well as if not better than a jury. Especially is this so in contract, or liquidated dam- 
ages cases. As Collier in his article entitled “Remittitur In Verdict Where Excess Is 
Not Exactly Calculable”®® stated, “Remittitur of excess in verdict that is exactly cal- 
culable needs scarcely to be noticed because no pretense of invasion of the province of 
the jury could be urged for its non-exercise. The discarding of that from a verdict 
which in legal view has never come to the apprehension of the triers of fact, through 
the lens of evidence, is but to lap off excresence from substance.” Of course, a different 
factor is presented in tort actions where the damages are not liquidated and are not 
so easily determinable. Yet in all the cases the court usually points out just where and 
in what amounts the jury erred; if they can do so, they certainly can subtract this amount 
and give a just verdict. The fact that in all those cases where remittitur was allowed 
the judge determines what is the correct amount shows that he is capable of determining 
the damages. In Nichols v. Crystal Plate Glass Co.,°® the Missouri Supreme Court 
states, “that the court has the power to say a given verdict is excessive is conceded on 
all hands, if it has such power it can say what amount will not be excessive.”4° In the 
Lienbach case‘! supra, where the Supreme Court granted a new trial because the judg- 
ment was excessive, it specifies the particular respects in which the jury erred. And 
when a new trial was granted the lower court had to allow a remittitur at that amount 
before the case was finally determined. Look at the litigation that could have been 
saved if the court would have done this in the first place. 


Harry S. Devutcu, "39, 
University of Kansas, School of Law. 


THE DEMURRER TO EVIDENCE AND ITS USE IN KANSAS PRACTICE 


The examination of the Kansas statutes and decisions discloses that the demurrer 
to evidence is frequently used in this state. General Statutes of Kansas, 1935, 60-2909, 
sub-paragraph 3, provides in civil procedure, “the party upon whom rests the burden 
of proof of the issues must first produce his evidence. After he has closed his evidence, 
the adverse party may interpose and file a demurrer thereto, upon the ground that no 
cause of action or defense is proved. If the court shall sustain the demurrer, such judg- 
ment shall be rendered for the party demurring as the state of the pleadings and proof 
shall demand. If the demurrer be overruled, the adverse party will then produce his 
evidence.” A, review of the Criminal Procedure provisions fails to disclose any authori- 
zation for its use in criminal actions. Therefore, it may be of some interest to inquire 
as to the extent of the use of demurrer to evidence in our civil trial procedure and also 
to investigate the type of device employed in substitution in criminal trial practice. 

The above statute provides for the use of the demurrer to evidence upon the ground 
that no cause of action has been proved. Thus, it/appears to be analagous to a de- 
38. 70 Cent. L.J. 438. 
39. 126 Mo. 55, 27 S.W. 516, (1894). 


40. Accord Chitty v. St. Louis, I.M. & S. Rid. Co., 166 Mo. 435, 65 S.W. 959, (1901). 
41. See notes 1 and 14, supra. 
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murrer to a petition or pleading. Either party to the action may demur to his oppo- 
nent’s evidence, although it is probably most frequently interposed by a defendant as 
generally the plaintiff in a given action will have the basic burden of proof of the 
issues. As it may be used to take the case from the jury, it is quite similar to a motion 
for a directed verdict. 

Upon a demurrer to evidence being sustained by the court, the case is immediately 
taken from the jury; hence, great care must be exercised to prevent the court from im- 
properly invading the province of the jury. At Common Law devices so employed 
would not long be sustained by the courts as long as the party having the burden of 
proof had presented a “scintilla of evidence” in support of his case, irrespective of its 
weight or value. The Federal courts do not follow this rule, but apply the test of “sub- 
stantial evidence.” These courts will take a case from the jury when the plaintiff has 
failed to prove a cause of action and will not deny the adverse party’s motion merely 
because the plaintiff did produce a “scintilla” of evidence. Kansas courts carefully guard 
the domain of the jury, yet seem to follow the rule of the Federal courts rather than 
the common law rule.! 

A party demurring to his adversary’s evidence says in effect, “granting that all of 
the evidence is true that you have introduced, it fails to legally constitute a cause of 
action.” Thus, the issue raised is quite simple, being only one of the legal sufficiency 
of evidence as there can be no dispute or questions of fact.2 In determining the legal 
sufficiency of evidence introduced by the demurrant’s opponent, the court is compelled 
to view it in the most favorable light and give to the case so attacked the benefit of 
every inference that may be drawn therefrom. In City v. Washabaugh,? the court said: 


“Where a demurrer to plaintiff's evidence has been sustained and afterwards 
a new trial has been granted, and where the plaintiff's petition, if liberally con- 
strued, states a cause of action, and the evidence, if liberally construed tends to 
remotely prove a cause of action, an order of the district court granting a new 
trial will not be reversed. The petition and evidence must both be examined in 
a friendly spirit and only the most favorable aspects are to be considered in ruling 
on a demurrer to evidence.” 


This rule has been followed in many succeeding decisions of our court. 

In sustaining a demurrer to evidence the court cannot weigh or consider conflicting 
testimony.5 This problem usually arises in cases where it has been interposed by one 
party at the conclusion of all of the evidence. This is fundamental because if the court 
were to weigh conflicts in evidence in jury cases the province of the jury would be im- 
properly invaded by the court. In deciding the above case the court said: 


“in a demurrer to evidence, the court cannot weigh conflicting evidence, 
but must consider as true all portions of the plaintiff's evidence tending to prove 
the allegations of his petition. Im deciding a demurrer to evidence, the court may 
rule only on questions of law.” 


A somewhat different problem seems to be presented on this point in cases in which 
the parties are not entitled to a jury trial, as a matter of right or which the right to a 
jury trial has been waived by the parties. In such cases, as the court decides both ques- 
tions of law and of fact, there would seem to be no violation of any right if the court 
did weigh evidence. In such cases it appears the rule noted in the Wehe case should 
be relaxed. However, where the cause is tried before the court without a jury, the rights 
of any litigant upon whom rests the burden to prove an affirmative side of an issue 
should be protected. 
Sullivan v. Phenix Ins. Co. (1885), 34 Kan. 170, 8 Pac. 112; State v. Potter (1875), 15 Kan. 234. 
Coy v. Mo. Pac. Ry. Co. (1904), 69 Kan. $21,'76 Pac. 844. 
- (1878), 11 Kan. 124. 
- Moon v. Helfer (1881), 25 Kan. 96; Craver v. Hornburg (1881), 26 Kan. 94; Clement v. Hartzell 
1899), 60 Kan. 317, 56 Pac. 604. 
ehe v. Wood et al, (1904), 68 Kan. 878, 75 Pac. 476; See also: Kerr v. Kerr (1909), 80 Kan. 


83, 101 Pac. 647; First Nat’l Bank v. Lovett (1927), 128 Kan. 405, 256 Pac. 147; Mayse v. 
Grieves (1928), 124 Kan. 754, 262 Pac. 541. 
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The various defects reached by the use of a demurrer to evidence must relate to 
questions of law. In Lumber Co. v. Savings Bank,® the court sustained a demurrer to 
evidence in an action to file a mechanic’s lien; its use was upheld on the ground that the 
plaintiff's own evidence showed a previous suit in a Federal court which fully deter- 
mined his rights and barred further action based on this cause. 


It cannot, however, be used to reach the defect of misjoinder of parties plaintiff" 
It is also improper where ai variance occurs between pleading and proof. So is a peti- 
tion framed on the theory of a tort action for wrongful expulsion from a train, but the 
evidence of plaintiff proved a breach of the carriers contract, the Supreme Court of 
Kansas reversed order of the trial court in which the defendant’s demurrer to evidence 
had been sustained on the ground that although there may have been a variance be- 
tween pleadings and proof, the petition had stated a cause of action and the defendant 
had not been prejudicially misled thereby.2 However, its use has been upheld in cases 
in which the variance prejudiced the defendant.® 

A demurrer to evidence may properly be used to raise the question of the Statute 
of Limitations,!° or in cases where the plaintiff has totally failed to prove a case by 
competent testimony.!! Thus, it may be seen that the nature of these defects that may 
be reached by a demurrer to evidence all relates to the question of the legal sufficiency 
of the evidence introduced by the party opposing the demurrer. 


The Kansas Code provides that upon a demurrer to evidence being sustained by 
the trial court, it may proceed to grant such judgment as the condition of the pleadings 
or the proof appear to warrant. If such demurrer is overruled, the demurring 
party may proceed with his case. Thus, there can arise no question concerning a waiver 
by the demurrant of his right to put in his evidence. In an early case in which the 
Court construed the above statute, it was pointed out that when a demurrer to evidence 
was sustained by a trial court’ its decision was deemed to be one occurring during the 
trial, and before the opposing party could be given a review of this ruling on appeal 
it would be necessary to file the usual motion for a new trial within three days after 
the ruling on the demurrer had been made.!? This construction was followed for many 
years.! It has, however, been more recently specifically criticized as follows: 


“under our statute, a motion for a new trial has no function to perform unless 
an issue of fact has been determined fully. There must be a trial, a judicial ex- 
amination of facts, and issues settled by a jury verdict or its equivalent. There 
is no such thing as a new trial of issues of law. A demurrer to evidence raises 
nothing but issues of law. It leaves undetermined all questions of fact. Thus, 
we need no motion for a new trial because the abortive trial did not progress to 
a verdict, report, or a decision based on issues of fact.”!4 


As this ruling has been subsequently followed, it would seem safe to conclude that one 
may raise the question of a ruling on a demurrer on appeal without having made a 
motion for a new trial.!5 


There remains one point of interest concerning the effect of a ruling sustaining a 
demurrer to evidence. Would it be res judicata to a subsequent action brought being 
based on the same cause? In other jurisdictions, the courts are in conflict. The question 
whether a rule sustaining a demurrer to evidence may be pleaded in bar depends upon 
the nature and effect given to the ruling in a particular jurisdiction. In Kansas, this 


6. 52 Kan. 410, 34 Pac. 1045, (1893). 
Se pe gy A Kaub (1903) 67 Kan. 844, 73 Pac. 100; Minch v. Winters, (1927) 122 Kan. 533, 
ac. ‘ 

8. Chase v. Santa Fe Ry. (1905) 70 Kan. 546, 79 Pac. 153. 

9. | Te el (1907), 75 Kan. 550, 89 Pac. 1011; Ellis v. Flaherty, 65 Kan. 621, 70 Pac. 

10. Mercantile Co. v. Rooney (1923), 114 Kan. 840, 220 Pac. 1048. 

11. Woodman vy. Hunter (1894), 53 Kan. 393, 86 Pac. 713. 

12. Russell v. Hallett (1880), 23 Kan. 196. 

13. Accord: Babb v. Lindley, (1880), 23 Kan. 340; Pratt v. Kelley (1880), 24 Kan. 112; Lott v. 
» . 8. and G. Rr. Co. (1889), 42° Kan. 298, 21 Pac. 1070. 

14. Wagner v. Ry. Co. (1906), 73 Kan. 286, 85 Pac. 299. 

15. Jett-Wood Central Mercantile Co. v. Pringle (1929), 128 Kan. 159, 277 Pac. 87. 
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problem was passed upon at an early date in Seckler v. Delfs,'® in which it was held 
that where a Justice of Peace had sustained the defendant’s demurrer to plaintiff's evi- 
dence and had then rendered in favor of the demurrant, the questions involved therein 
were res judicata. A recent case following this rule is Shelley v. Ins. Co.17 This was an 
action brought to cancel a release to an insurance settlement. Defendant pleaded in bar 
a judgment in another District Court on which a demurrer to plaintiff's evidence had 
been sustained. The Court said: 


“Our statute expressly directs the trial court to render such judgment upon sus- 
taining a demurrer to evidence as the state of the pleadings or the proof shall 
demand. In the instant case, a demurrer was sustained to plaintiff's evidence and 
judgment was rendered in favor of the defendant with costs: it was a final 
determination of the action on its merits. The questions involved are res judicata.” 


Thus, it may be pleaded in bar by express authority of our statute. ' There were dicta 
in the case that the court would reserve the right to go behind a ruling on a demurrer 
to see for itself whether or not the trial had actually progressed to a point of final 
determination when the judgment was given on behalf of the demurring party. 

The demurrer to evidence is not used in Kansas Criminal Procedure. This was so 
stated in State v. Keenan,'® the court noting that: 


“jt is not proper practice to demur to evidence in a criminal prosecution as there 
is no authority for it in the Criminal Code.” 


In substitution therefore, trial courts have been permitted to direct a verdict of acquittal 
for the defendant upon a total failure by the state to prove a case.’® It has, however, 
been stated in cases in which the information contained several counts and the evidence 
of the prosecution failed in all save one to be improper for the court to direct a verdict 
of acquittal for the defense. Constitutional provisions prevent the court from granting 
the state a motion to direct the jury to return a verdict of guilty, as all defendants are 
entitled to have the charges made against them tried to a jury, even though they may 
fail to produce a defense. 
Cuarves B. Josepn, ’39 
University of Kansas, School of Law. 


EFFECT OF MISCONDUCT IN JURY ROOM 


Misconduct in the jury room is important only as to its effect on the denying or 
granting of a motion for new trial, either on appeal or by the court where the original 
case was tried. It frequently consists of the injection into the deliberations of the jury 
of some personal knowledge or information of one or more of the jurors. Necessarily 
this information must be on some pertinent fact outside of the evidence introduced at 
the trial. “A prejudicial statement given by a juror to his fellow jurors, made as a 
positive fact and within his own personal knowledge, will ordinarily be deemed suffi- 
cient ground for setting aside a verdict.”? 


The burden rests upon the injured party to show that misconduct actually existed 
in the deliberations of the jury.2 This may be done by examining a juror in support 
of the motion for a new trial, or by submitting affidavits of a juror or other person 
having knowledge thereof. 


To secure a new trial in a civil case the aggrieved party must show that this preju- 
dicial statement or action actually caused some injury to his rights in the hands of 
the jury.* 

16. Seckler v. Delfs, (1881), 25 Kan. 159. 
17. 146 Kan, 227, 67 Pac. (2d) 787, (1987). 


18. 7 Kan. APP. 813, 55 Pac. 102 (1 ° 
19. State v. Ison (1901), 62 Kan. 621, 64 Pac. 23. 


1, Madison v. Railway Co. (1918), 88 Kan. 784, 129 Pac. 1157. 
2. Fields v. Dewitt (1905), 71 Kan. 677, 81 Pac. 467. 


. Fields v. Dewi 
1001 (19384). 


itt, supra, note 2; Spohn v. Southern Kansas Stage Lines, 142 Kan. 595, 50 Pac. 
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Misconduct considered sufficient to overthrow the verdict in Kansas cases takes 
various forms. The discussion of the matter of insurance in awarding| damages, 
previous verdicts on the same case,5 amounts paid in similar cases for damages,® offers 
of compromise have been held to be of such influential nature on the minds of the 
jurors to vitilate the verdict. 

In one case the jury requested permission to view the scene of the accident after 
they found themselves unable make a decision. The court instructed them to go, to 
look, and to say nothing until they had returned to their jury room. The jury went to 
the scene of the accident, took measurements, and made various tests before returning. 
In considering this conduct the court said, “After making tests and measurements which 
had a direct bearing on the vital issues of the ‘case, they considered the case further 
and returned a verdict for the plaintiff. The conclusion seems irresistible that these mat- 
ters influenced the jury in reaching a verdict. The fact that the verdict was against the 
defendant indicates that those matters were considered to his detriment. It is not es- 
sential that the court make a definite statement that the defendant was prejudiced by 
the misconduct of the jury.® 


However, as long as there is no apparent prejudice to the losing party from their 
actions, the verdict will not be disturbed. “A jury should confine itself closely to the 
evidence submitted, but because one, two or three jurors may make remarks as to mat- 
ters outside the testimony does not vitilate the verdict unless it be affirmatively shown 
the remarks prejudicially affect the verdict.”® 


Misconduct of the jury in criminal cases is viewed from a slightly different angle. 
More concern is evident in protecting the rights of the accused. “When a juror in a 
capital case makes a statement to his fellow members about material matters! outside 
the evidence, and of a prejudicial character, based on his personal knowledge," it will 
vitilate the verdict, unless a clear showing be made that the defendant suffered no 
prejudice from the misconduct.”!2 In the above mentioned case thé burden was on the 
prosecuting attorney!* to make “‘a clear showing that the defendant suffered no prejudice 
from the misconduct.” On the other hand, it has been held that “A statement made 
by one juror to another during a recess of a trial, that a third person told him that 
she had heard a report that the defendant had previously committed another of- 
fense, the report not being stated as a positive fact within the knowledge of the in- 
formant and was one which could not be received as evidence of the fact asserted, 
did not require the setting aside of the verdict.14 In this case the court seemingly turned 
on the fact that the statement was not within the personal knowledge of the informant 
and completely disregarded the fact that the burden was on the prosecuting attorney to 
prove that the statement, which could possibly influence the verdict, caused the defendant 


no harm. 

In summing up briefly the effect of misconduct, it is always the burden of the com- 
plaining party to prove the presence of misconduct in the deliberations of the jury. In 
civil cases the complaining party must also prove that his rights suffered because of that 
fact. In criminal cases, however, the prosecution must prove that the defendant was not 
prejudiced thereby. 

Byron Brainerp, "39 
University of Kansas, School of Law. 


4. 1 Kansas Bar Journal 132; Newell v. City Ice Co. (1934), 140 Kan. 110, 34 P. (2d) 558.; Spohn 
v. Southern Kansas Stage Lines, supra, note 3. 

5. Bryant v. Marshall (1932), 135 Kan. 348, 10 P. (2d) 868. 

6. Hamilton v. Railway Co. (1915), 95 Kan. 353, 148 Pac. 648; A.T. & S.F. Rid. Co. v. Bayes 
1889), 42 Kan. 609, 22 Pac. 1157. 

7. orence, E. D. & W. V. Rid. Co. v. Ward, (1883) 29 Kan. 354; Madison v. Railway Oo., 
supra, note 1. 

8. Downs v. Fossey (1936) 144 Kan. 456, 61 P. (2d) 875. 

9. Bohannon v. Peoples Taxicab Co. (1937), 145 mn. 86, 65 P. (2d) 1. 

10. State v. Woods, (1892), 49 Kan. 237, 30 Pac. 520. 

11. State v. Woods, supra, note 10. 

12. State v. Burton (1902), 65 Kan. 704, 70 Pac. 640; State v. McCormick (1896) 57 Kan. 440, 
46 Pac. 777; State v. Woods, supra, note 10. 

13. State v. Farrar (1918), 103 Kan. 774, 176 Pac. 987; State v. Lantz (1880), 23 Kan. 728. 

14. State v. Buseman (1928), 124 Kan. 496, 260 Pac. 641. 
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PERSONAL SERVICE ON FOREIGN CORPORATIONS 


By statute in Kansas, there are provided several methods of obtaining service of 
process on foreign corporations, subjecting said corporations to suit in Kansas. Section 
16-113 of the Kansas G.S. 1935 provides that where the State of Kansas, through any 
agent, or subdivision enters into a contract with any person, partnership, or corporation 
for construction of any public improvement, it shall be the duty of said person, firm or 
corporation, if a non-resident of the county where the work is being done, to appoint 
in writing, filing same with clerk of court, some person resident in county on whom 
service may be had in any civil action which may arise. The statute also provides that 
it shall be unlawful for such corporation to withdraw any money from the public treasury 
until appointment of an agent for service of process is made and filed. 


Section 17-1033 of the Kansas G.S. 1935 provides that as a prerequisite to the 
transaction of business in Kansas by a foreign building and loan association, the associa- 
tion must file with the Bank Commissioner of Kansas a written instrument, agrecing 
that a summons may issue against it from any county in the state, directed to the sheriff 
of the county wherein is located the office of said officer, commanding him to serve the 
same by certified copy personally upon the bank commissioner, or by leaving a copy 
thereof at his office, and that the bank commissioner, shall mail a copy of such sum- 
mons to the home office of such association. Section 24-113 provides that where a 
municipal corporation of any other state contracts with such bodies in Kansas, it shall 
file with the Secretary of State its irrevocable consent that actions against it arising out 
of such contract, may be brought by service or process on the Secretary of State, and 
that such service shall be held to be as valid as a personal service would be. Section 
40-218 provides that every insurance company, on applying for authority to transact 
business in Kansas, as a condition precedent must file irrevocable written consent that 
action may be commenced against such company by service of process on the com- 
missioner of insurance of the state, and such service shall be held as valid if served 
on the head of such company. Summons shall be forwarded by the clerk of the court 
to the commissioner of insurance, who shall forward a copy to the Secretary of the 
company. Section 60-2518 provides that service of summons on a corporation may be 
made on the president, chairman of board of directors, or any other chief officer; or if 
none of said officers can be found, by copy left at office or usual place of business of 
such corporation (within the state) with the person having charge thereof. Section 
60-2519 provides for service on railroads, pipelines and telephone and telegraph com- 
panies, where same are doing business in the state, and requires that such corporation 
designate some person residing in each county through which its line may run, on 
whom service of process may be made. Section 60-2520 provides that if no such person 
is appointed to accept service of process, service can be made by leaving a copy at any 
station or depot, with some person in charge. Section 60-2522 provides for service, where 
a foreign corporation has no office or place of business within the state, by service on 
any officer or agent of such corporation found within the state. Section 60-2523 further 
provides for service on a foreign insurance company, by serving the chief officer or 
office of such agency within the state, in addition to service through the superintendent 
of Insurance. Section 60-2524 provides that where the defendant is a foreign corpora- 
tion, having a managing agent in the state, service may be made on such agent. Section 
66-1305 provides that the owners of motor carriers of another state, by sending such 
motor vehicles into the state, shall appoint the secretary of state, as process agent, for 
said person or corporation, upon whom service of process may be made. 

In Benefit Association v. Swenson! the Supreme Court of Kansas upheld service 
on an employee of a foreign insurance company, whose title was local secretary and 
branch secretary, and whose duties included collection of assessments and dues, and 
where said agent was the only person in county where service was made, that was in 
any way authorized to represent the company. This service was held valid under sec- 
tion 60-2524. 

1, (1892), 49 Kan. 449, 30 Pac. 405. 
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Service under section 17-501, through the secretary of state was upheld in a prose- 
cution charging violation of the state anti-trust laws by a foreign corporation, the 
supreme court holding that the statute binds corporations by their consent given, to be 
prosecuted in the state. The court stated that the purpose of the statute was to avoid 
difficulty in obtaining jurisdiction over the corporation in the courts of the state for the 
purpose of any litigation which may arise between corporation and state or its citizens 
while such corporation enjoys the privileges conferred.? 

In Snelling v. Benefit Association,’ the plaintiff was suing on an accident policy 
issued by an Iowa corporation, which was doing business in Kansas. The accident 
causing death of the insured occurred in Missouri, where the insured and plaintiff 
were then living. After death, plaintiff, wife of deceased, moved to Oklahoma and 
thereafter made her home there. Suit was begun in Kansas by serving a summons on 
an agent of the defendant company in Shawnee County. The court held the service 
valid, saying the plaintiff could sue in any county where the company could be found 
for service of process, under section 60-507, if such is preferred to service where the 
plaintiff resides or where the cause of action arose. Therefore the plaintiff was given 
an option as to where the action could be brought, depending on where service of 
process could be made. 

In Mystic Legion v. Brewer,‘ the summons was served on the state superintendent 
of insurance, under section 40-218, on a non-resident insurance company which had 
been authorized to do business in Kansas. In upholding the service, the court said that 
the purpose of the statute requiring that the foreign insurance company appoint the 
superintendent of insurance as its agent upon whom process could be served, was to 
give any court in the state authority to obtain jurisdiction of such corporations in any 
county in a suit where an action might be commenced against it. 


In Williams v. J. F. Ball Bros. Lumber Co.,5 the court held that the plaintiff was 
not entitled to a jury to decide a question as to whether or not proper service was had 
on a non-resident corporation, when such question turned on whether or not the corpora- 
tion was engaged in doing business within the state. The decision held that such a 
question was to be determined by the court, and although a question of fact, as it 
did not involve the merits of the case, no jury could be had to decide such an, issue. 

In the case of Van Deren v. Heineke & Co.,® the plaintiff had served a foreign 
corporation doing business in the state in two ways; first by serving a Kansas attorney 
employed to look after some of the company’s affairs, and second by serving the secre- 
tary of state as provided in section 17-504. The plaintiff appealed from an order of the 
trial court, holding the service on the attorney invalid, although the court upheld service 
through the secretary of state. The supreme court on appeal held that nothing material 
was presented for review. 

In Westchester Fire Ins. Co. v. Coverdale,” a summons in an action against a for- 
eign insurance company was served upon the superintendent of insurance, giving the 
defendant forty days to answer. On appeal from an order denying a motion to quash, 
the supreme court interpreted the statute, 40-218, to require that the defendant be 
directed to answer in not less than forty days from date of service, but that the form 
of the summons except its direction to the superintendent of insurance should be the 
same as in any civil action. 

In Shawnee Fire Ins. Co. v. National Surety Co., a Kansas corporation was suing 
a foreign corporation doing business within the state. The plaintiff contended that the 
written consent of the defendant to be subjected to suit in Kansas, waived defendant's 
right to remove the case to the Federal court. On appeal, the Supreme Court of Kansas 
. State v. Harvester Co. (1909), 7 = 871, 99 Pac. 603. 

(1918), 102 Kan. 227, 169 Pac. 
(1907), 78 Kan. 731,'00 Pac. 247. 
(1919, 105 Kan. 285, 182 Pac. 552. 
. (1927), 122 Kan. 215, 252 Pac. 459. 


(1892), 48 Kan. 446, 29 Pac. 682. 
. (1915), 94 Kan. 305, 146 Pac. 412. 
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held that “such judicial control by the state courts, does not prevent removal to Federal 
courts.” 

In Nowak v. Bankers Life Ins. Co.,® a suit was filed in Shawnee County, Kansas, 
on a cause of action arising in Nemaha County, where plaintiff resided, against a for- 
eign insurance company, which had consented to service of process directed to the super- 
intendent of insurance. The lower court held the service void. The supreme court on 
appeal pointed out that section 40-218 required that the process issue either in the 
county where the plaintiff resided, or where the cause of action arose, and that there- 
fore the service was void. However, in light of the decision in Snelling v. Benefit As- 
sociation!” jt would seem that such service would be valid, if the company had an agent 
in the county where the process issued, even though that was not the county where the 
plaintiff resided, or where the cause of action arose. However, such contention was made 
by the plaintiff, but was refused by the court, which restricted the scope of the decision 
in the earlier case. 

Another decision which in effect overruled the decision in Snelling v. Benefit As- 
sociation’! was given in Shearer v. Farmers Life Ins. Co. In that case a Missouri resi- 
dent was suing in Kansas, on a cause of action which arose in Missouri, a corporation 
foreign to Kansas. The court re-emphasized the requirement of section 40-218 that the 
action “may be commenced in the county where the cause of action arose, or where the 
plaintiff resides; and that therefore for a plaintiff to avail himself of the statute, he 
must be a resident of the state and county where the action is brought, or the cause of 
action must have arisen in the county where suit was filed. Therefore service was held 
bad, even though the plaintiff was suing on a transitory action in the Kansas court. 


Apparently if an insurance company, once gives its written consent to the superin- 
tendent of insurance to be sued in the courts of Kansas, the later ouster of the corpora- 
tion from doing business within the state does not prevent service through the insurance 
superintendent. In Buchanan v. Iowa State Life Ins. Co.,!° a foreign insurance company 
sued an assured claiming a benefit was paid because of fraud. The suit was dismissed, 
and thereafter the plaintiff sued the company for malicious prosecution, having service 
on the superintendent of insurance. Prior to the last action, the state revoked authority 
of the company to continue doing business in the state. Service was upheld under the 
statute. In St. Louis & San Francisco Rid. Co. v. De Ford, Sheriff, service on a section 
foreman of the D. railroad, as a local superintendent of repairs, was upheld under 
section 60-2519, where the company had failed to designate anyone in the county as an 
agent for service of process. 

Service on an agent will be invalid, if the summons does not indicate the nature 
of his agency. In Dickerson v. Burlington & Mo. River Rid. Co.,!° the summons was 
issued to “Mr. Fish, agent of the within named Rid. Co.” and was held invalid, “as it 
gave no description or hint of the character of his agency.” 

A foreign municipality doing business in the state, is amenable to process in 
Kansas, when service is made on a managing agent in the state under section 60-2518. 
In Baker v. Kansas City, Missouri,!® such service was upheld on serving the managing 
agent of a water company in Kansas, operated by the foreign municipality. 

Although service may be made on a “managing agent” within the state, or on an 
agent of the foreign company, service on an employee of the receiver of a company does 
not bring the company under the jurisdiction of the court issuing the process.!7 

Service of process through the secretary of state, on a foreign corporation doing 
business within the state, is valid, although the foreign corporation has not given written 

1918), 103 Kan, 778, 172 Pac. 1010. 

19. nelling v. Benefit Association, supra, note 3. 
11, Snelling v. Benefit Association, supra, note 3. 
12, (1920), 106 Kan. 575, 189 Pac. 648. 

18. (1921), 180 Kan. 520, 196 Pac. 249. 

14. (1888), $8 Kan. 299, '16 Pac. 442. 

15. (1890), 43 Kan. 702, 23 Pao. 926. 


16. 1925); 118 Kan. 27, 233 Pac. 1 
17. Chilletti v. M.K. & T. Rid. Co. (1918); 103 Kan. 297, 171 Pac. 14. 
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consent to the secretary of state to be sued in the state and to be so served.'® In that 
case, the court held the service good, whether the cause of action arose before or after 
the corporation had complied with the requirements of section 17-501. 

In American Bonding Co. v. Dickey,'® the court upheld service by leaving a copy 
of a summons at the office of the company in the county, under section 60-2518, where 
it appeared that the officers mentioned in the statute were not found in the county. 

Service of process, by serving the lessee of the defendant, is not valid as being 
binding on said defendant.?° 

However, the Supreme Court of Kansas in a suit where service was obtained on 
the managing agent of a foreign corporation in the state, which was under the ex- 
clusive control and management of the Postmaster General, was valid. The court sus- 
tained an order denying a motion to quash, against the contention that the agent was 
not an employee of the defendant company. The case, Brackville v. Southwestern Bell 
Telephone Co.,24 was distinguished from the case of Chilletti v. Railroad Co.2* 

From the decisions of the Kansas Supreme Court, certain requirements are to be 
found for the valid service of a non-resident corporation. The summons must issue 
from the county wherein the cause of action arose, or where the plaintiff resides; even 
though said foreign corporation maintains an office in another county, service there is 
invalid. This principle applies to Kansas residents as well as to non-resident plaintiffs, 
as shown in Nowak v. Bankers Life Ins. Co.2 and in Shearer v. Farmers Life In- 
surance Co.?4 

Service on a managing agent is sufficient to subject the corporation to suit. Whether 
or not the person served is a managing agent within the statute would seem to depend 
on the nature of his duties, and the extent of his authority in acting for his corporation. 
An attorney looking after business for a non-resident client was held not to be a man- 
aging agent for service of process.25 However, a local insurance agent and a railroad 
section foreman were held to be such managing agents, and service on them, valid as 
service on their corporation.2° Where, however, service is made on an agent, the praecipe 
and summons must indicate the nature of the agency to be valid. Further, service on 
the managing agent of a foreign municipality, which is doing business within the state 
is valid to subject said municipality to suit. However, servce on the lessee of the de- 
fendant, foreign corporation, or on the receiver of the foreign corporation has been held 
to be invalid to bind the corporation. In cases where service cannot be made on a 
“managing agent” of a foreign corporation, and such inability is stated in the summons, 
a copy may be served by leaving it at the usual place of residence of such agent, or 
officer of the company, or at the office of such corporation. 

Service through the Secretary of State has been upheld in cases where the foreign 
corporation has not filed written consent for such service, as required by statute; and 
also in a situation where, although such written permission was given, the suit was 
filed and summons issued after the company’s authority to do business in the state had 
been revoked. 

Wiuiam W. Cocurang, '39 
University of Kansas, School of Law. 


PERSONAL SERVICE ON NON-RESIDENT INDIVIDUALS AND 
NON-CORPORATE ENTITIES 


A primary principle of our American law is that no state has the power to send a 
summons into another state in order to command a person domiciled there to come 
into court of the former state to defend a suit in which the plaintiff is seeking a judg- 


18. Wait v. Morrison (1929), 129 Kan. 53, 281 Pac. 906. 
19. (1906), 74 Kan. 791, 88 Pac. 66. 
20. Le Roy & Caney Valley Rid. v. Sidell (1901), 62 Kan. 349, 68 Pac. 599. 
- (1920), 107 Kan. 131, 190 Pac. 773. 
22. Chilletti v. Railroad Co., supra, note 17. 
23. Nowak v. Bankers Life Ins. Co., supra, note 9. 
24. Shearer v. Farmers Life Ins. Co., supra, note 12. 
25. Van Deren v. Heineke & Co., supra, note 6. 
26. St. - & S.F. Rid. v. De Ford, Sheriff, supra, note 14; Benefit Association v. Swenson, supra, 
note 1. 
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ment in personam. Nor will a judgment by default be binding on such a person if he 
fails to appear.? 

This basic principle is still the law in both our Federal and state courts today. In 
the leading case of Hess v. Pawloski? the court lays down the principle that “the process 
of a court of one state cannot run into another state and summon a party there domiciled 
to respond to the proceedings against him. Notice sent outside the state to a non-resident 
is unavailing to give jurisdiction in an action against him personally for money recov- 
ery.” Therefore when process crosses a state line it loses its effect as an instrument on 
which a personal judgment can be entered; and this is true whether the person served 
is a resident or a non-resident.? ‘This does not mean though that the process loses its 
complete effect, for it has been generally held that a personal service on a non-resident 
outside the jurisdiction of the court may be sufficient to constitute due process of law 
in a suit in rem.‘ Consequently personal service on a non-resident will give the court 
jurisdiction over the property within the jurisdiction, but this will not draw after it the 
jurisdiction of the person. This is true even though the court has seized the property. 
With this rule it would naturally follow that since the court has not obtained personal 
service on the owner of the property they cannot enter a judgment against him except in 
regard to the res under the control of the court.® 


With these basic rules in mind, we are now able to consider the statute in Kansas 
which provides, “In all cases where service by publicatiom is proper, personal service of 
a summons may be made out of the state by a sheriff, a deputy sheriff, or in the case 
there be no sheriff or deputy sheriff, then by the coroner of the county in which the 
defendant to be served may be found.”® This part of the statute has been construed by 
two Kansas cases, Howell v. Manglesdorf, and Wesner v. O’Brien,” to mean that such 
service applies only to proceedings in rem. Consequently, Kansas is in accord with the 
decisions of other state courts, and with the Federal courts. 

In Kansas G.S. 1935, 60-2529, there is also a provision for an affidavit which is to 
be filed to prove the service of the summons where they have personal service out of the 
- * The Kansas cases hold that where there is no affidavit the judgment will be 
inv 

To acquire jurisdiction over a non-resident individual through personal service, it 
is usually necessary to serve such person within the territorial jurisdiction of the court. 
Such service will usually have the same effect as though he were a resident. Kansas 
decisions follow this general principle. In Shafer v. Harbaugh,® the court held that 
where the action was for the collection of a debt, being transitory in nature, a non- 
resident defendant may be sued wherever he could be served with summons?® in the 
same manner as service on a resident defendant. In deciding the question of where a 
non-resident could be served the court held that under Kansas G.S. 1935, 60-507, a 
non-resident or a foreign corporation may be amenable to suit and process from any 
county in which there may be property of, or money owing to such defendant. Further 
the court calls attention to the provision in Kansas G.S. 1935, 60-509, which provides 
that service of process may be made in any county where the defendant may be found. 
However, the court construes Kansas G.S. 1935, 60-501, 60-502, 60-503, as requiring that 
in cases where the action is local or quasi-local in nature, the suit and summons must 
originate in the county in which the cause of action arose. Further in the opinion 
the court held that such service is not invalidated because the non-resident was not in 
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the state at the time the petition was filed and the summons issued. In such a situation, 
the summons is good and may be served on the non-resident when he comes into the 
jurisdiction of the court. 


The rule in the Federal court was for a long time not clear as to the validity of the 
personal service on the agent of a non-resident individual. Doubt was expressed as to 
the validity of such service in Flexner v. Farson.!! In this case service was attempted on 
the former agent of a partnership (non-resident). The service was made under a 
statute which did not limit the subject matter of an action, under which such service 
could be made. In a later case, Doherty & Co. v. Goodman,” a resident of New York 
had sent his agent into Iowa to transact business there, and service was made on the 
agent in an action against the principal. The Supreme Court of the United States held that 
such service on the agent gave the Iowa court jurisdiction over the non-resident prin- 
cipal. These two cases have been distinguished as to facts, and the statutes under which 
such service on the agent was attempted.!* 


There has been no decision by the Kansas Supreme Court as to the personal serv- 
ice on a non-resident partnership. This problem presents an interesting question. In 
Neiswanger v. Ord,!* an action had been brought for the foreclosure of a mortgage 
executed by a Kansas partnership. Service of process was made by publication, as the 
partnership was not in the county where the action arose. It was made out in the partner- 
ship name, without specifying the names of the individuals composing the partnership. 
The Supreme Court held that such an omission was only an irregularity and that the 
service was valid. This case does not consider the problem of service on a non-resident 
defendant or partnership. However, under certain conditions, service can be made on 
non-resident by publication under Kansas G.S. 60-2529, which reads, “Where service 
by publication is proper, personal service may be made out of the state.” It would seem 
to follow that a non-resident partnership could be summoned by serving process on a 
member of a firm. The case of Adams v. Baldwin'® would seem to support this view, 
although in that case such service was held void, because of failure to file an affidavit, 
before issuance of summons to be served, out-of-state, on a foreign partnership. 


There are two situations in which non-resident defendants are not subject to service 
or process. The first involves the exemption of persons of a certain class of activity, 
such as witnesses, persons who are government officers, legislators, and others. Exemp- 
tions for such persons are recognized by statute and are not treated here.!® The other 
exemption from suit arises where fraud is practiced in bringing a non-resident into the 
state for the purpose of service of process. Generally personal service obtained by in- 
veigling or enticing the person to be served into the territorial jurisdiction of the court 
by means of fraud or deceit is void and will be set aside. In Iams v. Tedlock,!7 the 
Supreme Court stated, “the line between good and bad service in cases of this character 
may be hard to define, but it may be safely said that where fraud is practiced the serv- 
ice is bad, and where no fraud is practiced the service is good.” "Therefore it appears 
that the facts of each case, and the intentions of the parties attempting service, and the 
means of attempting service must all be considered to determine whether or not fraud 
or deceit was used. In the case cited, a non-resident was asked to come into the county 
to attend a regular meeting of a board of trustees, and while there he was served. The 
invitation to attend was made with the intention to serve summons on the defendant 
when he arrived. Service on that defendant was upheld, the court saying there was no 
fraud or deceit. Similarly, the United States Supreme Court in Jaster v. Currie,® held 
that where the defendant came into the jurisdiction of the court for the purpose of being 
present at the taking of a deposition and was served with process, the service was valid, 
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although it was shown that notice of the taking of the deposition was served on him for 
the expressed purpose of enticing him within the court’s jurisdiction. 

In an earlier case, Van Horn Brothers v. Great Western Mfg. Co.,!® the Kansas 
Supreme Court held that where a person by fraud and deceit inveigles another into the 
jurisdiction of the court for the purpose of suing him and! of obtaining service of sum- 
mons upon him in that jurisdiction, the summons and the service thereof should be set 
aside. In this case the plaintiff, living in Larned, wrote the defendant and asked him to 
come out there to talk over the sale of some mill machinery. When the defendant got 
there they had an argument and so the plaintiff had him served. From this above case 
and the case in Iams v. Tedlock?® it would be hard to decide what the court would con- 
sider legal abuse of process. 

We have seen that to give a court jurisdiction in personam over a non-resident it 
is necessary to serve such individual within the jurisdiction of the state. There is, how- 
ever, an exception to this in the cases of non-resident motorists. A majority of the states 
in the union have provided that such a motorist may be sued and summoned and the court 
may obtain personal jurisdiction, 

G.S. 1935, 8-401, 8-402 has followed the rules laid down by the United States Su- 
preme Court. The Kansas statute has never been tested by a decision, but it would seem 
probable in light of the United States decisions that they would conform to the rules of 
the United States Supreme Court. 

In Hess v. Pawloski,24 the Supreme Court held that service of a summons on a non- 
resident motorist was valid. This case came from Massachusetts under a statute similar 
to the one we have in Kansas. It provided that service could be had on the Registrar 
(in Kansas it is the Secretary of State); that the non-resident motorist had appointed him 
for such service; that it was the duty of this person to send such process to the non-resident 
by registered mail. The Supreme Court said that this type of a statute was valid, and that 
it was within the due process clause of the 14th Amendment. 

There are certain reasons behind this type of legislation. There is one line of rea- 
soning that comes out of Hess v. Pawloski.2* That is the “consent” theory. By this it 
is not meant that each non-resident motorist must openly consent to such service, but it 
means that when such a person uses the highways he impliedly consents to such service. 
The other line of reasoning comes from the same case. This reason is based on public 
policy and convenience. The court says, “In the public interest the state may make and 
enforce regulations reasonably calculated to promote care on the part of all, residents 
and non-residents alike, who use its highways.” 

These two lines of reasoning seem to have been used for the simple reason of 
giving the states personal jurisdiction over non-resident motorists. In the earlier cases 
of Pennoyer v. Neff and Flexner v. Farson,?* the courts had not settled the question of 
service on non-residents doing business within the state. So the states resorted to 
fiction in order to make service of process good on non-residents. The fiction was based 
on the implied consent and public policy doctrines. 

In certain cases there has been a tendency to regard such statutes as denying 
equal protection to the non-resident motorists. But again Hess v. Pawloski,24 decided 
this question in saying, “If (the statute) makes no hostile discrimination against non- 
residents, but tends to put them on the same footing as residents. Literal and precise 
equality in respects of this matter is not attainable; it is not required.” 

There is one very important point in these statutes. In Kansas G.S. 1935, 8-402, 
it provides for the manner in which process shall be served on the defendant. This is 
very important and must be strictly complied with as shown in Wuchter v. Pizzutti.2® 
In this case the decision was reversed because there had been a failure to send the sum- 
19. (1887), 37 Kan. 528, 15 Pac. 562. 

21. Hess ¥. Pawloeki, (1936), 274 U.S. 852, 47 8. Ct. 632. 
22. Hess v. Pawloski, supra, note 21. 
23. Pennoyer v. Neff, supra, note 1; and Flexner v. Farson, supra, note 11. 


24. Hess v. Pawloski, supra, note 21. 
25. (1927), 276 U.S. 18, 48 8. Ot. 259. 
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mons to the defendant. This was a New Jersey case and under their statute they had 
failed to provide for the sending of process to the defendant. The statute was amended 
soon after this decision. This case set up a test for such notice when they said, “Every 
statute of this kind, therefore, should require the plaintiff bringing the suit to thow i in 
the summons to be served, the post office address or the residence of the defendant 
being sued, and should impose either on the plaintiff himself or upon the official re- 
ceiving service or some other, the duty of communicating by mail or otherwise with the 
defendant.” Kansas through its two statutes conforms to the principles laid down in 
these Supreme Court cases. There is hardly a doubt but that the Kansas Statutes would 
be valid in the light of the Supreme Court decisions if the question was ever brought 
into litigation. 
James S. Territt, "39, 


University of Kansas, School of Law. 


SPOUSE INCOMPETENT OR PRIVILEGED AS WITNESS IN KANSAS 


That a spouse is not incompetent but merely privileged not to testify against the 
other in a criminal action is the gist of our present statute.! Kansas is in the minority 
among the states in holding that this privilege is not for the benefit of the accused, but 
inures to the benefit of the spouse who is to testify.2 If the witness spouse wishes to 
testify wend gn the accused, such testimony is admissible even over the objections of such 

Even where the competency of the spouse has been determined, the fact of 
such relationship existing between the accused and the witness may still be shown for 
the purpose of affecting the credibility of the testimony offered to the jury.‘ 

If the spouse takes advantage of the privilege and refuses to testify, such refusal 
raises no presumptions or inferences of guilt of the accused, because the statute ex- 
pressly provides that it may not be referred to and shall not be considered by either 
the court or the jury before whom the trial takes place. However, it has been held 
error for the prosecuting attorney to refer to it in his argument only if such reference 

prejudices the rights of the defendant. The witness need not be informed by the court 
that there is such a privilege available and after giving testimony in evidence cannot 
withdraw that testimony upon discovering the privilege might have been used.® The 
fact that the spouse has testified is conclusive of a waiver of the privilege, the knowledge 
of the existence of the privilege being imputed to the witness. 

In civil cases the spouse is incompetent as a witness to testify for or against the 
other concerning any communications made by one to the other during the marriage.’ 
Exceptions exist (1) where an agency relationship to the party to the suit can be shown® 
(2) where the spouse is a party to the suit and has a joint interest in the subject of the 
action® (3) in an action for alienation of affections!® (4) in a proceeding for a divorce." 
This is pure incompetency and not a privilege and applies whether the spouse is called 
to testify during or after the relationship.’? It applies to all communications between 


. G.8. 1935, 62-1420. 

State v. Buffington (1878), 20 Kan. 599; State v. Mullins (1915), 95 Kan. 280, 147 Pac. 828. 

State > Ralston (1930), 131 Kan. 138, 289 Pac. 409; State v. Geer (1892), 48 Kan. 752, 30 Pac. 

oa eg A, v. Woods (1930), 130 Kan. 492, 287 Pac. 248; State v. Ling (1914), 91 Kan. 647, 

‘ac. 582. 

Supra, note 1. 

State v. Peterson (1918), 102 Kan. 900, 171 Pac. 1153. 

ag % es. (1926), 120 Kan. 492, 243 Pac. 1021. 

ye hy . Ellis (1893), 52 Kan. 41, 883 Pac. 478; O.K. Rid. Co. v. Anderson 

Sib can, 07, 21 Pac. 1059; Chandler, Adm’r. v. Dye ase) 37 Kan. 765, 15 Pac. 

8. Whitn Brown (1907), 75 Kan. 678, * Pac. 277; Paulsen * Pw (1888), 39 Kan. 365, 18 
Pac. 236; ptetterie v. The State (1888), 39 Kan. 128, 1 17 Pac. Wiggins v. Mg (1898), 
8 Kan. App. 579, 55 Pac. 350; Treiber v. ” MeCormack (1918), 90 Kan. 675, = Pac. 

9. C.K. and Rid. Co. v. Anderson, supra, note 7; a + Sch wartzberg (1900), 7. App. 
} = Pac. 666; Pfefferle v. The 8 _~) supra, note Eitiot, * — pal 71 Kan. 665, 

c. 500. Contra: Marshall v. ee, (1905), 71 Gens Tucker v. Finch 

tiss0), 106 Kena! 419, 188 Pac, 235: id, statute removes ciesbility. Of he to testify for or 
against —— but does not affect “ay. probibition against testimony concerning communications 
made by husband to wife rw Pr marriage. 

10. Harris v. Brown, 187 Fed. 6 (C.C.A. oy 1911). 

11. Birdzell v. Birdzell (1885), 33 Kan. 438, 6 Pac. 561; May v. May (1905), 71 _ 317, 80 Pac. 
567. However the testimony of the spouse must be corroborated: K.R.8. 60-150 

12, French v. Wade (1886), 35 Kan. 391, 11 Pac. 138. 
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husband and wife.!* However, a third person may testify as to communications be- 
tween husband and wife whether he was intended to hear that communication or not.!4 
The divorce of the parties does not affect the rule except to terminate the incompetency 
as to statements made subsequent to the effective date of the decree. However the 
death of the spouse terminates the incompetency,!® as the court holds that public policy 
does not require the preservation of the confidential nature of the communications after 
the death of the spouse. It has been held in Kansas that the spouse of one interested 
in the suit only as next friend and thus not a real party at interest in the suit is com- 
petent,!? and one spouse is competent to testify in a proceeding to establish a will in 
which the other spouse is a legatee,!® as the former is a witness to the will and his 
testimony necessary to establish the will. 
Norman Brown, ’40, 


University of Kansas, School of Law. 


REQUIREMENTS OF INDICTMENT OR INFORMATION AS TO TIME 
AND PLACE OF OFFENSE 


What allegations as to time and place of commission of an offense are necessary for 
a valid indictment or information? This is a question of vital importance to every 
lawyer who either prosecutes or defends a criminal action. 

In Kansas, the matter is rather definitely settled by Statute. In regard to the time 
at which the offense was committed the statute reads: “The precise time of the com- 
mission of an offense need not be stated in the indictment or information; but it is 
sufficient if shown to have been within the statute of limitations, except where time is 
an indispensable ingredient of the offense.”? In regard to the place at which the offense 
was committed the statute provides: “The indictment or information is sufficient if it 
appear therefrom . . . that the offense was committed within the jurisdiction of the 
court, or is triable therein.”” 

The Kansas court has been very consistent in construing these provisions of the 
statute. In State v. Barnett® the information charged robbery and it was objected that 
it should have alleged the month and the day on which the crime was charged to have 
been committed. But the court held that the information was sufficient using the 
exact language of 62-1006. There are a number of cases in which informations were 
filed charging that an offense had been committed in a certain month and year but 
not stating the particular day on which it was committed. In Topeka v. Crawford, the 
complaint charging a violation of an ordinance relating to labor on Sunday alleged 
that the offense was committed “on the —— day of October, 1907, on the first day of 
the week commonly called Sunday.”* The court held that the complaint was sufficiently 
specific as to time saying: “The precise date is immaterial. The gravaman of this of- 
fense is laboring on Sunday and that is charged definitely.” In State v. Bowman, it 
was held that “On the —— day of November, 1915 . . .” was a sufficient allegation 
of date in an information charging larceny. In a criminal prosecution under the pro- 
hibitory liquor law of 1881, an information charging that the offense was committed 
on “the —— day of , 1884,” without stating the day or the month was held 
sufficient.® 





13. Hosper v. Harper (1911), 83 Kan. 761, 113 Pac. 300; State v. Pearce (1912), 87 Kan. 457, 
124 Pac, 814. 

14. Bank of Cheatham N.Y. v. Hutchinson, (1900), 62 Kan. 9, 61 Pac. 448. 

15. Chandler, Adm’r vy. Dye, supra, note 7; Kirkpatrick v. Wickwire (1933), 138 Kan. 230, 25 
P. (2d) 371. 

16. Bon ifver vy. Schaffner (1914), 92 Kan. 570, 141 Pac. 251. 

17. Higbee v. McMillan (1877), 18 Kan. 133; Patter v. Stamfli (1896), 2 Kan. App. 788, 44 Pac. 46. 

18. Lanning v. Gay (1904), 70 Kan. 353, 78 Pac. 810; Stewart v. Marland Pipe Lime Oo. (1931), 
132 Kan. 730, 297 Pac. 708; Thompson v. Chautauqua County Comm'rs (1938), 147 Kan. 151, 
75 P. (2d) 839. 


. G8. 1935, 62-1006. 
ac. 862 (1908). 


: 106 Kan. 430, 188 Pac. 242 (1920). 
’ Btate v. Brooks, 33 Kan. 708, 7 Pac. 591 (1885). 
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In regard to allegations concerning the place at which the offense was committed 
the court has consistently followed the statute. In a prosecution for illegal sales of 
intoxicating liquors (not for maintaining a nuisance but for separate sales of intoxi- 
cating liquors in violation of law) the information charged that the sales were made 
in Kingman County without specifying the particular place within the county. The 
court said: “It is not necessary to plead the time or place of such sales. It is sufficient 
if the indictment or information charges that such illegal sales were made within the 
jurisdiction of the court and within two years prior to the commencement of the 
action.”? State v. Keester was a prosecution for manslaughter.6 Death was the result of 
an attempt to produce an abortion. The instruments which caused the death were used 
in Sedgwick County but the death occurred in Sumner County. The information 
charged the crime as if the cause and consequence had both occurred in Sumner County. 
The opinion of the court summarizes the rules in regard to necessary allegations of 
time and place of the offense in the following language: “All the ingredients of the 
crime must appear in the information. But neither the time nor the place was an in- 
gredient of the crime charged. . . . It ,was necessary that the time should be alleged 
in the information solely because of the time limit on prosecution; it was necessary that 
place should be alleged solely because of the venue limitation; but the date and place of 
abortion, and date and place of death were not facts constituting the offense. . . . Any 
time within the statute of limitations will suffice unless time be an element of the 
offense, and unless place be an element of the offense, place need not be alleged other- 
wise than for purposes of jurisdiction.” 

The next problem which arises is, under what circumstances are time or place 
considered an ingredient of the offense? Perhaps the best example is the maintenance 
of a common nuisance such as a gambling house or a place for the illegal sale of liquor. 
Here it is to be noted that the statutes declaring these particular acts to be a crime and 
providing for their prosecution ‘have a provision stating that: “The complaint or in- 
formation shall describe the premises . . . with sufficient particularity to identify the 
same ...; but any description, however general, that will enable the officer executing 
the warrant to identify the property . . . shall be sufficient.”® Indictments and infor- 
mations under these statutes must be a good deal more definite than those charging 
offenses in which neither time nor place is an essential ingredient. In City of Kansas 
City v. Smith, a complaint under a city ordinance charging the defendant with main- 
taining a place where persons were permitted to resort for the purpose of drinking in- 
toxicating liquor as a beverage, which failed to designate the place otherwise than as 
being in the city, was held insufficient. In State v. Walters, the indictment under 
the prohibitory liquor law for maintaining a nuisance described the location of the 
nuisance as follows: “Said place being kept and maintained on lots 10 and 12, block 
63, in the city of Ft. Scott, Kansas.”!1 The indictment was objected to on the grounds 
of indefiniteness in description of the place. The court said: “In prosecutions under the 
prohibitory liquor law it is necessary to describe the place kept and maintained as a 
common nuisance ... The description should be sufficiently definite to advise the 
defendant as to the charge he is called upon to meet, and also to enable the sheriff to 
identify the place in the event that the abatement of the alleged nuisance is adjudged.” 
The court held that the indictment was not fatally defective because of indefiniteness 
in description of the place adding the following comment: “Such a description would 
be sufficient in an instrument conveying or mortgaging the premises and it would meet 
the requirements of the law in notices of tax or attachment proceedings.” State v. 
Adler is another case which meets this problem from a somewhat different angle.’ 
The case arose in a prosecution under the nuisance clause of the prohibitory liquor 
law, and it was held reversible error to permit an amendment of the information after 


. State v. Allen, 63 Kan. ay" \ ae 628 (1901 

’ State v. Keester, 134 Kan. (24) 679 (2981). 
’ GS. 1935, 21-191, 21-2133, on. $188, 

10. 57 Kan. 434, 46 Pac. 710 (1896). 

11. 57 Kan. 702, 47 Pac. 839 (1897). 

12. 119 Kan. 757, 241 Pac. 119 (1925). 
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the trial had begun so that it described entirely different premises from those the de- 
fendant was originally charged with keeping. 

There is a good deal of similarity between the rules followed by the Kansas court 
and those followed by the Federal Courts. The Federal Criminal Code has no express 
provision in regard to the necessary allegations of time and place of offense in an in- 
dictment as is found in the Kansas Criminal Code. But the same result is reached by 
a “catch all” provision in negative terms which reads as follows: “No indictment found 
and presented by a grand jury in any district or other court of the United States, shall 
be deemed insufficient . . . by reason of any defect or imperfection in matter of form 
only, which shall not tend to the prejudice of the defendant.”!* Under this provision 
the federal courts have stated as a general rule that the place of commission of an 
alleged offense ought to be stated with such certainty that it may be seen that the court 
in which prosecution is brought had jurisdiction of the charge.’ Thus, an indictment 
in the circuit court for an offense committed on land should show that it was com- 
mitted in the district where the court sits.5 An indictment alleging that the de- 
fendants “of the Eastern District of Virginia, did at Washington, in the District of 
Columbia, and at Norfolk, in the Eastern District of Virginia, and within the iur 
diction of this court, conspire . . .” was held to be defective for failing to make it 
clear within what jurisdiction the offense was committed. An allegation of the county 
in which an alleged conspiracy was formed was held to be unnecessary and could be 
treated as surplusage in U.S. v. Smith.'7 When the caption to an indictment is placed 
on it when it comes from the grand jury, an allegation of venue as “the county and 
district aforesaid” is held to be sufficient even though the venue of the county and dis- 
trict appears only in the caption.'* 

When it comes to the averment of time or date of commission of the offense the 
matter becomes somewhat complicated. In the federal courts it seems to be a general 
rule that, though the grand jury does not have evidence of the exact date of the of- 
fense, and though its oath is to make a true presentment, and though time is not of 
the essence of the offense, yet the indictment must allege the offense as of a day 
certain.!® It is obvious that this rule, if not modified in some way, could cause no end 
of embarrassment in criminal prosecutions. To avoid such embarrassment it has also 
been held to be a general rule that where time is not of the essence of the offense the 
allegation of its commission on a day certain is form rather than substance, and any 
imperfection in the indictment as to definiteness of averment of the time of commission 
of the offense is cured by the section of code quoted above.2° Thus, it develops that 
even though the indictment alleges the time at which the offense was committed, it 
need not be proved as alleged.24 But the offense may be proved to have been committed 
on any day prior to the filing of the indictment or information during the period of 
limitations.22 It also appears that the rule that the indictment must allege the com- 
mission of the offense on a day certain is not applied in its strictest sense. An allega- 
tion that the offense was committed “on the day” of a certain month and year 
was held to be sufficient in Ledbetter v. U.S.** Allegations that the offense was com- 
mitted between specified dates were held to be sufficient in a number of cases, examples 
of which are U.S. v. Cowell,24 and U.S. v. McClure.25 And an allegation that an 
offense was committed “on or about” a certain date was held to be sufficient in Rinker 





18. R.S. sec. 1025, 18 U.S.C.A. 

14. U.S. v. Chrostopherson (D.C. =. 1919) 261 F. 225. U.S. v. Jenks (D.C. Pa, 1919) 258 F. 763. 
15. U.S. v. Wood (0.0. Pa. 1818) Fed. Cas. No. 16,757. 

16. U.S. v. Marx, (D.C. Va. 1908) 122 F. 964. 

17. (0.0. Ohio "1869) Fed. Cas. No. 16,322. 

18. U.S. v. Schneider (1893), 10 Mackey (21 D.C.) 381. 

19. U.S. v¥. (D.C. Mont. 1916) 287 F. 728. 


20. Bryant v. US. (0.0.A. Tax. 1919) 257 F. 878. 


21. N v. U.S. (0.C.A. Mo. 1925) 7 F. (2d) 728 
22, Cornet v. U.S. (0.0.A. Okla. 1925) 7 (2d) 5 
23. 170 U.S. 707, 18 8. Ct. 774 (18 
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It appears from this short review of cases that the requirements of time and place 
of offense in an indictment or information are essentially the same in Kansas and in 
federal courts. So long as time and place are not essential ingredients of the offense 
the only purpose of stating time is to indicate that the statute of limitations has not 
run, and the only purpose of stating place is to indicate that the court has jurisdiction to 
try the case. Thus, it may be stated as a general rule in both Kansas and the federal 
courts, that when time and place are not essential ingredients of the offense, the indict- 
ment or information will be sufficient, so far as allegations of time and place of of- 
fense are concerned, if it shows on its face that the statute of limitations has not run 
against the crime and that the court has jurisdiction of the offense. 


E:mer H. Gosrine, '39, 
University of Kansas, School of Law. 


PROSECUTION BY INFORMATION 


A. At Common Law 


At the Common Law, the information formed the basis for prosecution only in 
misdemeanor cases. The informations used were of two basic kinds: first, those which 
were partly at the suit of the King and partly at that of a subject; second, those which 
were only in the name of the King. The former type were usually brought upon some gen- 
eral statutory provision, which provided a penalty upon conviction, a part of which went to 
the King, and a part also went to the private informer. The second type of information, 
that which’ was issued only in the name of the King, was of two kinds: first, those that 
were actually the suits of the King, and which were filed ex officio by his own im- 
mediate officer, the attorney general and second, those in which, although the King was 
the nominal prosecutor, still the information was filed upon relation of some private 
person. These were filed by the King’s coroner and attorney in the court of the King’s 
Bench. 

The purpose of the informations filed by the Attorney General ex officio in the 
name of the King was to prosecute such enormous misdemeanors as particularly tended 
to disturb or endanger the government, or to interfere in any way with the effective 
discharge of the Royal functions. The informations filed upon relation of a private sub- 
ject were aimed at any gross and notorious misdemeanors, such as riots, batteries, and 
libels, which, while not tending to disturb the government, still were of such a nature, 
because of their magnitude or pernicious example, that they deserved immediate prose- 
cution and exposure to public censure. 

It was required that when such an information was filed, it must be tried by a 
petit jury of the county where the offense was committed, after which the court must 
be resorted to for sentence. Trial was the same as that had on an indictment.! 


Whatever the nature of the information used, they were definitely limited to a 
certain class of crimes: 


“But these informations are confined by the constitutional law to mere mis- 
demeanors only; for, whenever any capital offense is charged, the same law re- 
quires that the accusation be warranted by the oath of twelve men before the 
party shall be put to answer it.”? 


B. In Kansas? 


In Kansas the procedure of a prosecution on information is not limited as it was in 
England at the Common Law, to misdemeanors and minor crimes. The only consti- 


1. For further discussion of the procedure of prosecution by information at the Common Law, see 2 
Blackstone’s Commentari 307-310. 

2. 2 Blackstone’s Commentar 310. 

3. This ——— is substantially in accord with the procedure suggested in the Model Code of Crim- 
inal Procedure of the Amvrican Law Institute. In the preface to Chapter IV of the first tentative 
draft of the Model Code it is suggested that information is preferable to indictment in that it is 
less expensive, more expeditious, and more efficient. Reporte from a number of states showed 
fewer informations quashed and fewer acquittals. 
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tutional provision regarding the manner of prosecution in Kansas is found in the Bill 
of Rights, Sec. 10, which provides that: 


“In all prosecutions, the accused shall be allowed . . . to demand the nature 
and cause of the accusation against him.” 


By statute, further restriction upon the use of the information is provided, to the effect 
that no information shall be filed against any person for a felony unless he has had 
or waived a preliminary examination, with the exceptions that such preliminary exam- 
ination shall not be a necessary prerequisite to an information in case the defendant is 
a fugitive from justice, or if the offense is a misdemeanor not cognizable by a Justice 
of the Peace. 

In State v. Handrub,® it was held that one of the purposes of a preliminary exam- 
ination is to notify the defendant of the nature and character of the offense for which 
he is to be tried, and he must take notice from the evidence introduced on the pre- 
liminary examination as well as the papers, the character of the offense which he is 
required to meet. 


The information must be filed by the prosecuting attorney of the proper county and 
must be verified. It is largely left to the discretion of the County Attorney as to whether 
or not an information shall be filed and if, upon inspection of the evidence brought out 
at the preliminary examination, he is of the opinion that an information should not 
issue, he is required to file with the clerk of the court a written statement giving his 
reasons for not filing an information.’ If, however, there are presented to the court 
affidavits that a crime has been committed, the court may in extreme cases require the 
County Attorney to file an information and may. enforce such order by attachment, fine 
or imprisonment.’ After the information has been filed there is no difference in the 
procedure from that followed where the accused has been brought into court upon an 
indictment or presentment. 


In Kansas the courts apparently are not strict in making the informations adhere 
to any fixed form and great freedom of amendment is allowed so that a defective in- 
formation may be corrected during the trial to avoid a mistrial. The only restriction 
placed upon the right to amend is that it shall not be allowed if it works prejudice to 
the defendant. No amendment shall be allowed to delay a trial unless upon good 
cause shown by affidavit. Some of the Kansas cases which illustrate amendment of 
information during trial are: In re McKenna,® where it was held that defendant was 
not entitled to Habeas Corpus on ground of defect of information; State v. Fleeman,’° 
where it was held that an amendment during trial as to matter of form was proper; 
state v. McKee!! where an amendment naming owner of stolen property was held good; 
but see State v. Adler,’ where it was held that an amendment to describe entirely 
different premises in a liquor prosecution is error. 

As the only limitation on the use of the information in the ‘Kansas Constitution 
is that the accused shall have the right to demand the nature and cause of the accusa- 
tion against him, we are left to the conclusion that any type of crime may be prose- 
cuted by this method in Kansas. In State v. Whisner,!* it was held that prosecution by 
information is not a denial of due process within the meaning of the state and federal 
constitutions, nor does it violate the provision of the state constitution giving the ac- 
cused the right to be informed of the nature and cause of the accusation. It has become 

4. G8. 1985, 62-805. 

5. (1928) 113 Kan. 12, 218 Pac. 827. 

6. G.8. 1935, 62-804. In State v. Goets (1902), 65 Kan. 125, 69 Pac. 187, it was held that unless 
the preliminary examination results in the finding by the examining magistrate that there is prob- 
able cause to believe the prisoner guilty of the offense charged, t County Attorney is not au- 
thorized to file an information. 


7. G.8. 1985, 62-807. 
8. G.S. 1935, 62-808. 
9 


. (1916) 97 Kan. 153, 154 Pac. 226. 
10. 1818} 102 Kan. 670, 171 Pac. 618. 
11. (1930) 131 Kan. 268, 291 Pac. 950. 


12, tises} 119 Kan. 757, 241 Pac. 119. 
. (1885) 85 Kan. 271, 10 Pac. 852. 
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the general rule in Kansas that the information is used in all crimes and the indictment 
is becoming the rare rather than the usual method of prosecution in capital and other 
serious offenses, as well as in the case of misdemeanors. In Kansas there seems to be 
no actual limitation upon the use of the information as a method of prosecution except 
our statutory restrictions, as the provision of the constitution requiring that the ac- 
cused shall have the right to demand the nature and cause of the charge against him 
is satisfied by requirements of the statutes, and the fifth amendment to the Constitution 
of the United States, requiring indictment or presentment in capital or otherwise in- 
famous crimes, does not apply to the proceedings of state governments.!4 


C. In Feperat Courts 
The use of the information in prosecution is limited in federal practice by the pro- 
vision of the fifth amendment to the Constitution of the United States which provides: 


“No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury.” 


As a result the use of the information in federal practice is much the same as it was 
at the Common Law, insofar at least, as to the types of crimes to which it may be 
applied. 

The use of the information in federal prosecutions has been common since about 
1870. The information is filed by the United States District Attorney and thereafter 
the procedure is much the same as it is in the courts of Kansas as set out above. There 
is one point that upon examination shows a divergence from the procedure as followed 
in Kansas. This difference is in the steps taken prior to the actual filing of the in- 
formation. In place of the preliminary examination as required by the Kansas Statutes, 
the United States District Attorney must secure leave of court before filing the infor- 
mation. The opposite rule is set.out in U.S. v. Thompson’® as follows: 


“The United States District Attorney, in virtue of his official duty, and to 
the extent that criminal charges are susceptible of being preferred by information, 
has the power to present such informations without the approval of the court.” 


There was a prior decision to the opposite effect in U.S. v. Smith'® The majority of the 
later cases also hold more or less definitely that the approval or leave of the court is 
necessary. 
“Leave to file an information in a criminal proceeding in a federal court 
must be obtained from the court, and before granting, the leave the court must in 
some way satisfy itself that there is probable cause for prosecution.”!* 


This quotation also seems to bear out the presumption stated above, that leave of court 
in federal procedure would seem to be the counterpart of the preliminary examination 
required by statute in Kansas. While this rule might appear to make it somewhat dif- 
ficult to put the information to effective use, still the courts are rather lenient in grant- 
ing leave and further, it is not difficult to show probable cause as this further quotation 
from the Albrecht case shows: 


“An information filed by a United States District Attorney under his oath 
of office in a criminal proceeding must be accepted as sufficient to give verity to 
the allegations of the information and constitute probable cause for the prose- 
cution.”!8 


So far as the types of crimes which may be prosecuted by information in federal 
practice are concerned, we find here the real limitation ‘of the fifth amendment. In- 


. ii Amendment, like all the other , Suaranties in the first eight amendments, applies only 
cone =a — > the — government.’’ Barron v. City of Baltimore (1888), 7 Pat. 2 243, 8 
L. Fa. 672, cited in U.S. v. Lanza, 260 U.S. 377, 43 S. Ct. 141, 67 L. Ed. 814 (1922). 
15. (1920) 251 a 407, 46 8. Ot. 289, 64 L. Ed. 833. 
4 
: {ase9} (0: us.” 2738 U.S. :, 47 8. Ct. 260, 71 L. Ed. 505 (1927). 
18. Supra, note 17 
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formation cannot be used in any “capital or other infamous crime” as those crimes 
are limited to prosecution on indictment or presentment of a Grand Jury. The Code 
of the United States provides: 


“All crimes and offenses committed against . . . which are not infamous, 
may be prosecuted either by indictment or by information filed by a District 
Attorney.”?* 


This follows the general rule derived from the wording of the fifth amendment, which 
is, that crimes which are not capital or otherwise infamous, may be prosecuted by informa- 
tion.2° In the case of U.S. v. J. Lindsay Wells Co.,24 an “infamous” crime was defined 
as one which was punishable by confinement in a penitentiary, with or without hard 
labor. Approaching this question from another angle, the court said: 


“As the offense charged is not treason, and is not expressly declared by act 
of Congress to be a felony, it is a misdemeanor. It may, therefore, be tried on 
information, unless it is of that class of misdemeanors which fall within the desig- 
nation of Crimen Falsi. 

The charge ... has never been held to render the party incompetent to 
testify, which is the test by which the character of an offense may be determined 
to be or not Crimen Falsi.”?? 


In another case it was said by the court: 


“Offenses against the United States, punishable by fine or by imprisonment, 
not in a state prison or penitentiary, are not infamous, within the meaning of the 
fifth constitutional amendment, and any such offense may be prosecuted by 
information.”2% 

LzicuTon Fossgy, *40, 
University of Kansas, School of Law. 
19. 18 U.S8.0.A. 5 
20. U.S. v. - #880), 1 F. 784; U.S. v. Waller (1871), Fed. Oas. No. 16, 6384; U.S. v. Maxwell 
1875), F Cas. No. 15, 750; U.S. v. Shepard (1870), Fed. Cas. No. 16, 273; and U.S. v. 
Ibert (1879), Fed. Cas, No. 15, 019. 


21. ne_e 186 


22. U.S. . Baugh, a 
28. U.S. . Camden Iron Works” <1907), 160 F. 214. 





TREASURER’S NOTICE 


It would be greatly appreciated if those who have not paid current dues 
would do so prior to the annual meeting. 


SCHEDULE OF DUES 


Law School Student Membership............................ 00.0. $1.50 
Ee ee 1.50 
Second Year After Admission to Bar...................... ccc cee ee eee 3.00 
Serre ere rer ere errr rer rer 4-50 
Se ee UE II os os CR ei i eel ae ee ee 5.00 


Rosert M. Crark, Treasurer. 
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Mr. Max D. Hall, of Coldwater, has 
closed his office there and moved to An- 
thony, where he has entered into a part- 
nership with Martin Hall, under the name 
of Hall & Hall. 

Fred Leach, former partner of.the firm 
of Cunningham, Walker & Cunningham, 
is in the oil game at St. Elmo, Illinois. 


Carl W. Root has gone to Atchison 
from Topeka and has joined forces with 
Maurice O'Keefe, practicing under the 
name of O’Keefe & Root. We predict a 
real future for this firm. 

Ralph Hope is in the office of Wag- 
gener, May, Waggener & Hope, at Atchi- 
son, a good firm and a good boy. 

Bob Lewis, former law clerk in the 
Supreme Court, has now moved to At- 
wood, where he is practicing law as well 
as being county attorney. 

R. S. Pierson, of Burlington, is now 
devoting a good deal of his time to the 
State Commandership of the American 
Legion. I saw him in Topeka recently. 
Between that job and the office, Ray is 
another traveling man. 

H. L. Sheppeard, of Clay Center, has 
opened up quite a spiffy office after go 
ing out of the county attorney’s office. 
Shep indicated he was open for business 
and needed a few clients. 

Frank H. Meek, of Clay Center, left 
the Probate Judge’s office and has opened 
up an office for the general law practice. 


Aubrey Neale, of Coffeyville, has quit his 
job as city judge and turned it over to a 
worthy successor, one Raymond Belt, who 
is now handling the job with a lot of 
credit to himself and much relief to Au- 
brey. 

Columbus—Paul H. Elleman has come 
back to the old home town and is now in 
the office with his dad. Looks to me like 
they make a pretty good team. 

Concordia— M. O. Brummett, Special 
Assistant Attorney General, has quit the 
state job and gone to Concordia, where 
he is in partnership with Lee R. Stanford, 
present County Attorney, under the firm 
name of Stanford & Brummett. They are 
a couple of good boys, with lots of push. 

Dick Weaver has opened a law office 
in Concordia. The last time I saw Dick 
he was complaining about not being able 
to buy shoes enough to chase collections, 
but otherwise I guess he is getting along 
all right. 

Council Grove—Walt E. Hembrow has 
taken over a great deal of the office prac- 
tice and law library of our old friend, 
Harry Snyder, who passed away last fall. 

Dodge City—Adin Downer has quit the 
Land Bank and has opened up his office 
in Dodge City. We wish him good luck 
and a big income. 

Howard Rooney has left Dodge City and 
taken a job with the Government at Am- 
arillo, Texas. We are all sorry to see How- 
ard leave a good state. 

Carl M. Geddes and Dick Woodward 
formed a partnership and have gone to- 
gether in an office at El Dorado. It looks 
like a good combination, what with Mrs. 
Woodward overseeing both of them. 

Fredonia—C. A. Bauer, Jr., was elected 
County Attorney very much to his own 











HasH—Country STy_e 


gratification and the satisfaction of the 
Bar in general. 

Galena—Dale W. Maxwell wrote me the 
other day he was leaving Galena to take a 
job with the Department of Justice in 
Washington. 

Garnett—Charles Dotts who opened an 
office at Garnett has now closed it and has 
a job with the Federal Government. Clark 
Howerton, newly elected County Attorney, 
now occupies that office. His friends will 
be glad to hear that he is getting along in 
good shape. 

Great Bend—L. A. Birzer was elected 
County Judge at the last election and says 
he likes the job, the office, and the place. 
I know the town and county will like him. 

Herbert Diets, after spending four years 
in the County Attorney’s office, has opened 
up an office at Great Bend, over one of 
the banks, and looks as though he was 
equipped to take care of all the law busi- 
ness in Barton County. 

R. C. Russell, Great Bend, has changed 
2 of his office to Russell, Lewis & 


Virgil M. a now County Attor- 
ney at Greensburg, looks as if he is gettin 
along all right. 

Norman Jeter has just been elected 
County Attorney at Ellis and has moved 
his office over to the courthouse. 

Joe E. Lynch, formerly of Herington, 
has moved to Algona, Iowa, and in his 
office is T. J. Henry. 

Hiawatha—Harry E. Miller, brother of 
Lloyd Miller who is now with the Bell 
Telephone Company in Kansas City, was 
elected County Attorney of Brown County. 
Harry is striving pretty hard to take 
Lloyd’s place, made a good beginning and 
looks as though he might come through. 

Bob Finley and Roy Nelson have opened 
up a new uptown office over the drug 
store at Hiawatha. 

Wes Brown went out of the County At- 
torney’s Office at Hutchinson, and is now 
in the firm of Williams, Martindell, Carey 
& Brown. Wes is succeeded in the County 
Attorney’s office by Art Symns. Inciden- 
tally, Hutchinson has a new County Law 
Library at the courthouse due to the ef- 
forts of District Judge Somers, Roy Davis 
and Don Martindell. It is at the court- 
house, open to every attorney who cares 
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to use it and it is a darn swell outfit. I 
know this because I had something to do 
with it myself. 

J. B. Salathiel has just opened an office 
at Independence and moved in the other 
day. He said when he gets a client he will 
be in the law practice. 

Our friend Tom Wagstaff, of Indepen- 
dence, is getting straightened out and puts 
about half time in the office. All of his 
friends will be glad to hear that he is well 
on the road to recovery. 


Duke Kimball and Ted Varner at In- 
dependence have scrambled and unscram- 
bled their offices until I guess now they 
have got them straightened out and each 
one has his own office and seem to be go- 
ing on from here. Ted, you know, just 
left the Attorney General’s Office. 

Wallace Carpenter, Independence, has 
moved across the alley with Chet Stevens. 
Chet says the boy is Okay and I know 
that Chet knows about that. They are 
getting along first rate. 

Harold Medill of Independence has 
taken over the attorneyship of the Corpora- 
tion Commission succeeding Innis D. Har- 
ris, who, I understand, is back in Wichita 
in the general practice of law. 

Cap Enfield went to the hospital the lat- 
ter part of January and didn’t quite make 
it. Fred Apt, his late partner, is taking the 
office over and carrying on. We know the 
office will be in good hands. 

Irving M. Platt, our Junior Bar Presi- 
dent from Junction City, went up to at- 
tend the State Bar of Nebraska at Lincoln 
just before the holidays. I understand he 
got dressed up and made a good speech. 
Everybody up there was glad to get ac- 
quainted with him and expressed the hope 
that all Kansas lawyers were as easy to 
meet as he was. 

Blake Williamson, Kansas City, Kansas, 
has left the confines of the old pasture 
and is now cavorting around Topeka with 
an honest attempt to strike a blow for free- 
dom—we hope he strikes. 

The Wyandotte County Bar had their 
annual banquet in February. The Honor- 
able R. J. Hopkins, the Honorable W. A. 
Smith and yours truly were among the 
distinguished visitors, along with about 
nine-tenths of the Wyandotte County Bar. 
We had a good floor-show. Everybody had 
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a big kick out of it except A. H. Skinner 
who I thought at the time was mis 
treated. However, everyone else seemed to 
enjoy his embarrassment. Bill Smith made 
a talk entitled “Let’s Get Acquainted” and 
gave us a few high lights on the time that 
Joe Brady appeared before the Court of St. 
James. He also exposed Bill Drennan, 
who I thought was an individual but 
after listening to the able talk of Judge 
Bill Smith I am slightly convinced that he 
has a dual character. He also accused Dave 
Carson of being quite rough and ready. 
All of us who know Dave know this 
isn’t true and why Bill Smith should ac- 
cuse him of it is beyond me. 

P. McAnany and T. M. Van Cleave, Jr., 
have gone into the old office of McAnany, 
Alden & Van Cleave. Both of them seem 
to be chips off the old block and look as 
though they will carry on for the immedi- 
ate present at any rate. 

Carl Rice has formed a new firm at K.C. 
under the name of Rice, Miller and Hyatt. 

Arthur J. Stanley, Sr., of the firm of Ed 
Schroeder, Lee Weeks, Pat Kroker, who 
has been, laid up at home with a bad foot 
for the past four or five months, is now out 
and back at the office. 


Clark Wallace of the old firm of Wallace 
and Wunsch at Kingman, has been elected 
District Judge in the place of Judge George 
L. Hay, who has retired. Wallace seems to 
like the job, and has turned his old office 
over to Paul Wunsch, 

Sam Young of LaCrosse, I understand, 
was elected County Attorney. When I was 
up there in January, Sam was trying to 
find the office. I am just wondering if he 
ever succeeded. 

At Lawrence, Frank R. Gray was elected 
Probate Judge. 

Dick Stevens and John Brand have taken 
over the office of Judge Walter Thiele at 
Lawrence and seem to be getting on all 
right. 

John J. McCurdy of Lincoln galloped 
out on me the last time I was up there. 
After making a special trip just to get 
hold of Jack, I was very much disappointed 
to find he was out. Sorry he don’t stay 
home more. 

George E. Ramskill at Lyndon, County 
Judge, has established a new ure in 


office. Now that he has brought down his 
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able and capable wife and sorta turned the 
office over to her, I am wondering now 
just what George does with his time. 

Lyons—Bob Jones, just elected county at- 
torney, has opened up an office of his own 
and seems to be taking hold of the job as 
if he intended to make a lawyer. 


Lyons—Bronce Jackson doesn’t seem to 
have enough room in Western Kansas to 
practice. I notice he has extended his ac- 
tivity to the Eastern Illinois oil fields. I 
saw Bob over there the other day. 


Manhattan — Harold Hughes has just 
gone in as county attorney and seems to 
have some well defined ideas and notions 
as to how to handle County Commission- 
ers. Anyone needing advice on that score 
I suggest that they get in touch with him— 
he seems to be very apt along that line. 

Judge Fred Smith at Manhattan has been 
home the last four or five months, ill. I un- 
derstand he is better now and out back 
at work again. 

Dick Wells has just gone into the Pro- 
bate Judge’s office. We think Dick will 
make a pretty fair Probate Judge. 

Mr. R. F. Crick of Pratt is back at the 
office after being confined at home with 
an illness the past four or five months, We 
understand that Max worked himself over- 
time trying to take care of the office while 
Mr. Crick was ill. 

Manhattan—Bob Womer has taken over 
the office of the late George Clamer and 
last time I saw “Bob” he was still won- 
dering what he was going to do with the 
office. I guess by now he is perhaps de- 
cided and everything will come out even. 

Mankato—Job White. The last reports 
we had on him he was in Topeka looking 
for an office. We just wonder whether the 
folks back home had any idea that Job had 
ever lost one. We hope that he found the 
office and made satisfactory explanation at 
home. 

Braden C. Johnson, formerly of Marion, 
now of Topeka, laments the fact that there 
are no bridge players in Topeka. I under- 
stand from the boys back home that this 
is one of Braden’s favorite past-times and 
incidentally a source of income. We will 
look into it the next time we come to To- 
peka and see if we can’t help Bob out. 

McPherson—Archie T. MacDonald has 
gone into the office of James L. Galle, un- 
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der the firm name of Galle and MacDon- 
ald. 

John Brandon has left the office of 
J. Rodney Rhoades and formed a partner- 
ship with Jim Greenleaf under the name 
of Greenleaf & Brandon. Incidentally, John 
was elected County Attorney and took of- 
fice in January. 

My friend C. C. Wilson at Meade has 
so extolled my virtues and character that 
I am almost inclined to believe what he 
says about me is true and I hope he was 
sincere. 

J. L. Orr, County Attorney at Medicine 
Lodge, resigned his office to take a job with 
the Income Tax Department of the Gov- 
ernment and Zack Wheat was appointed 
to the office of County Attorney to succeed 
Lester. We know they are both pleased and 
happy. 

LeRoy Bradfield of Neodesha has taken 
a job as Pardon Attorney over at Topeka 
and has turned his office over to Mac 
McClellan. 

A. F. Schoeppel, Ness City, who has a 
reputation in his own community of al- 
ways having able and efficient secretarial 
help, and I think to this end he will sub- 
scribe, I understand now has been ap- 
pointed one of the Corporation Commis- 
sioners and is now at Topeka. I am sure 
the office will be in good hands if he has 
the same secretary he had when I was 
there last. 

Elmer Goering and his partner Size- 
more have opened up an office at Newton 
and they report that they have had on an 
average of one client a day. They have 
had the office open about ten days. I take 
it for granted they have ten clients. That 
is usually about the average for any office. 

Ken Speir who was elected County At- 
torney at Newton says that it keeps him 
occupied running between his own office 
and the office of County Attorney at the 
Courthouse. I suggested that he ought to 
get a pair of roller skates. He agreed with 
me. 

Clat Brenner, down at Olathe, told me 
the other day he was elected to the School 
Board along with a colleague who sells 
automobiles for Henry Ford and Clat says 
between listening to sales talk on Ford 
automobiles and complaints of indulgent 
parents over the school children and the 
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way they are handled by the school board, 
he hasn’t much time to devote to his law 
practice; but maybe the children will grow 
up some day and the Ford salesman will 
close up and it ought to leave Clat free to 
practice law and run the School Board 
also. 

Frank Hedrick, of Olathe, has moved 
into larger quarters getting ready to take 
the offspring in with him under the firm 
name of Hedrick & Hedrick. Frank says 
the kid is a hard worker and I am just 
wondering what Frank will do from here 
on out. 

Osage City — Charley Heizer, I under- 
stand, is taking a youngster in with him. I 
haven’t had a chance yet to make his ac- 
quaintance, but I am just wondering 
whether Charley was pressed with law 
business or whether he needed more time 
in the back room where I understand he 
has a work shop consisting of planes, lathes, 
and wood-working instruments to which 
he devotes a lot of time. Charley is one 
man I know of that makes a hobby pay. 

W. H. McQueary has moved in with 
Ben Winchel at Osawatomie. 

Stuart McAlister has taken over the 
Payne Ratner office at Parsons and seems 
to be getting along. 

E. V. Bruce of Pittsburg is now in the 
Attorney General’s office at Topeka. 

Joe Gendusa is carrying on the E. W. 
Patterson office while Pat takes a little va- 
cation after retiring from Congress in Jan- 
uary. 

Karl K. Grotheer has left the office of 
Keller, Malcolm & Burnett and opened his 
own office. 

Bob Lemon we see in the Legislative 
Halls at Topeka occasionally. 

Pete Frobie has opened his office at Pitts- 
burg. 

R L. Cobean was elected County Attor- 
ney of Pratt County. Ray went there and 
opened up an office and presto he was 
County Attorney before he had been in 
town theree months. Hurrah for Ray! 

Bob Garvin, of St. John, has ascended 
to the District Court bench, and the boys 
in the District are all well pleased with 
the people’s choice and I know Bob is 
pleased with the distinction. 

Clarence V. Beck, our ex-Attorney Gen- 
eral, has gone back to Emporia where he 
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has opened up an office for the general 
practice. 

Our old friend Luther Burns resigned 
from the solicitorship of the Rock Island 
and has been succeeded by John Dumars. 


Frank Flack, I understand, has taken a 
job in Chicago. I haven’t heard what the 
job is, but I know Frank will handle it. 

Bob Webb, Tom Lee and Walt Chaney 
are the three musketeers who will organ- 
ize, administer, and direct the activities of 
the State Bar Meeting while they are guests 
of Shawnee County. I understand from all 
three that the entertainment will be elab- 
orate, the refreshments ample and a good 
time will be had by all. We would like to 
see a gang—Come one, Come all! 

The office of Smith, Hatcher & McFar- 
land has been changed. Frank McFarland 
is leaving and I understand he is planning 
on taking a trip down to Florida for thirty 
days. By the time this gets in print, he will 
have returned and perhaps have his own 
office in Topeka. 

My good friend and customer, Joe Balch, 
of Chanute, has recently taken up the art 
of bank robbery and the science of com- 
bustibles. We are advised by press reports 
that neither are to his liking. Moral: Be 
careful of your company and choose your 
companions with diligence when young. 

Justice Hoch is building a new home in 
Topeka, while the tempest roars, the 
waters rush, and the lawyers clash. We 
hope the new home will always be a 
refuge. 

Frank Bates and Bob Lindsey talked the 
arm off of genial D. A. S. S. Alexander 
one day recently while Ye Columnist 
cooled his heels in the outer office. This 
was unclublike on the part of Kansas City, 
Kansas’ promising lawyers and friends of 
the court, for two reasons—first, Ye Col- 
umnist was in a hurry, and second, we 
know the D. A. didn’t give a darn about 
his troubles, 

John H. Morse, formerly of the Federal 
Land Bank, has moved to Mound City, 
where he has taken over the practice of 
his uncle, the late John O. Morse. We wish 
Jack the best of luck. 

Berney Peterson, formerly of the law 
firm Ebright, Smith & Peterson, of Wichita, 
has moved to Newton, where he is prac- 
ticing law with Rodney Stone. 
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R. T. McCluggage has left the office of 
District Attorney at Topeka, Kansas, to 
take over the directorship of the Allied 
Brewers. He is now established at Wichita, 
where, we are reliably informed, they 
need more direction. Well done, Mac. 

Cecil Miller has gone to Great Bend to 
take over the office of Tantalizing Tom 
Smyth. Tom has gone to Ness City to fill 
the vacant shoes of our new Corporation 
Commissioner, Andy Schoeppel. Looks like 
Andy is going to stay in Topeka awhile, 
Tom in Ness City—Cec in Great Bend. 
How in the heck can I keep up with them? 
Why don’t they stay put? 

Jack Bond, El Dorado, has the flu and 
is he hard to get along with! 

G. I. Robinson has taken over the Mel- 
vin O. Nuss office at Ellinwood. Melvin is 
the new County Attorney for Barton 
County and has gone to Great Bend. 

Ellsworth — Samuel E. Bartlett, being 
pretty well occupied with his Probate Code 
at Topeka, has left his office in the hands 
of the junior member. It looks as though 
they have both done quite well, Sam Sen- 
ior being able to get the Code through. 

Emporia—S. R. Blackburn has changed 
his address to Great Bend, where he took 
over the office of Fred Connor, Connor 
going in with T. B. Kelly, under the firm 
name of Kelly & Connor. Blackburn took 
over Fred’s office and furniture, lock, stock 
and barrel. 

George L. Aldrid and Sam Mellinger 
have just opened offices in Emporia for 
the general law practice. 

Jack Stites, who has been in Emporia so 
long, has taken a job with Cities Service 
at Bartlesville, Oklahoma. He is down 
there with our old friends, Mills, Ebright, 
Roly Boynton and Bob Mason. 

Clark M. Fleming, at Erie, has been 
having a little trouble, what with his of- 
fice being torn up, remodeled, revamped 
and repainted. It looks like new now and 
I guess he is getting along and doing busi- 
ness at the old stand. 

Harold G. Forbes has left Yates Center 
and is now at Eureka, practicing law with 
his uncle, Tom Forbes, under the firm 
name of Forbes & Forbes. 

Carl Chase, who was formerly with Tom 
Forbes, has opened his own office and 
plans to get married in the near future. 
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Pat Pedroja still seems to be getting 
along between Eureka and Topeka, at the 
same old gait. He never stops. 


Howard Hudson has moved in on the 
old man down at Fort Scott, under the 
name of Hudson & Hudson, and with 
Howard’s personality and his dad’s forti- 
tude, look out for the Hudson boys. 


There have been two split-ups in Wich- 
ita recently. The firm of Holmes, Adams, 
Baker, Jones & Arn has dissolved into two 
firms: Holmes, Baker & Arn, Beacon 
Building, and Adams and Jones, Brown 
Building. Fred Aley, formerly of Brooks, 
Fleeson & Aley, now Brooks and Fleeson, 
has left that firm and is practicing by him- 
self in the First National Bank Building. 
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Instituting the Institutes 


A highly instructive and stimulating institute on the new Kansas Probate Code 
was held the evening of May 2, 1939, at the Lassen Hotel, Wichita, Kansas, under the 
auspices of the Wichita Bar Association. 


The institute was conducted by Samuel E. Bartlett, the father of the Probate Code. 
Mark Adams, President of the Wichita Bar Association, presided, and I. M. Platt, of 
Junction City, President of the State Bar Association, was present and spoke briefly in 
extending a cordial invitation to attend the annual meeting of the State Bar Association 
at Topeka on May 26 and 27. 


Mr. Bartlett summarized the new features of the code, detailed some of the advan- 
tageous features not found in the Statutes and narrated some of the background leading 
up to the enactment of the new Act. This portion was confined to about one-half hour, 
after which an open forum discussion elicited many questions by dozens of lawyers 
present, all of which questions were answered by Mr. Bartlett and generally discussed 
by those present. The open forum feature of the program lasted for about an hour and 
a half. During the discussion, an active interest was displayed in Section 99, and various 
views as to the effect of this section were advanced. Questions touched various other 
sections and many interesting arguments resulted. The effect of Section 21, in so far 
as it provides for a family allowance of $750.00 in personal property, or if the appraised 
value of personal property does not amount to $750.00, in money, when taken together 
with Sections 103 and 108, was one of the subjects of a lively discussion. 

The institute was attended by more than 300 lawyers. In addition to members of 
the Wichita Bar, large numbers of active members of the Bars of Harvey, Sumner, Cow- 


ley, Butler, Kingman, Reno, McPherson, Greenwood, Elk, Barton, and other counties were 
in attendance. . 


The following probate judges were present: 


H. M. Mitchell, Newton J. J. Heidebrecht, McPherson 

Robert H. Cobean, Wellington B. M. Beyer, Eureka 

Ellis Fink, Winfield W. W. Parker, Emporia 

W. M. Calkins, El Dorado Leonard Birzer, Great Bend 

Fred Hurd, Kingman Clyde M. Hudson, Wichita 
The following district judges were present: 

J. G. Somers, Newton Grover Pierpont, Wichita 

George J. Benson, El Dorado I. N. Williams, Wichita 

A. T. Ayres, Howard R. L. NeSmith, Wichita 

Clark Wallace, Kingman Ross McCormick, Wichita 


The Wichita Bar Association served doughnuts and coffee in the hotel grill fol- 
lowing the meeting. 

A similar institute is planned by the Wichita Bar Association on the subject of the 
corporation code, to be held May 16 at 7:30 p.m., at the Lassen Hotel, Wichita, Kansas. 
This meeting will be conducted by Dean Fred J. Moreau, Thomas Amory Lee, I. M. 
Platt, and Robert C. Foulston. 


Similar institutes are also being planned by the State Bar Association through its 
committee headed by John L. Hunt. This committee plans to deal with the probate 
code, the corporation code, the federal rules, and other subjects that are of interest to 
the lawyers of the state, and in which new developments have taken place. In addition 
to the lawyers who are appearing in the institutes at Wichita, other outstanding lawyers 
of the state will conduct these institute programs. 
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The institutes under the direction of the Wichita Bar Association and those con- 
templated by the State Bar Association, are in line with the plans of the Committee 
on Advanced Legal Education of the American Bar Association, the chairman of which 
committee is W. E. Stanley, of Wichita, Kansas. Under the leadership of this com- 
mittee, about 600 institutes have been held throughout the country since last August, 
which have been attended by upwards of 25,000 lawyers. Reports from the institutes 
already held indicate that high interest is shown by lawyers in all sections of the country, 
and not only are the institutes an effective means of furthering the standards of the pro- 
fession, but they have also proved instrumental in attracting new members to the Amer- 
ican Bar Association and to the various Associations providing the institutes. 


Swwney J. Brick, of the Wichita Bar. 





HEAR HON. LOGAN STEPHENSON 
President Oklahoma State Bar Association 
at the Annual Meeting 
TOPEKA 
MAY 26 and 27 
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FIRESIDE CHATS 


Conducted by 
GROVER PIERPONT 
of the 


18th Judicial District 























When our legislature said “murder in the first degree shall be punished by death, or confinement 
and hard labor in the penitentiary of the state of Kansas for life,” and “If there is a jury trial the 
jury shall determine which punishment shall be inflicted,” just what yardstick did it mean should be 
used to determine the punishment? Certainly the legislature meant to make a distinction. By the word- 
ing of the law, according to decisions of other states, the judge, despite his experience with trials, is 
deprived of the privilege of changing the nature of the punishment when fixed by the jury. If he 
disagrees on that point he can do one of two things; override his conscience and experience or grant 
an entire new trial. 





How would you draw the distinction between capital punishment and life imprisonment? Oh, of 
course you can say “let the jury do it and put the final decision up to the governor.” Isn't that the 
criticism now? That the governor commutes sentences, pardons and paroles, so that life imprison- 
ment means a few years? One jury will order capital punishment. A new trial and a second jury will 
find murder in the second degree. Then shall the whole procedure become merely a game of chance? 


a 


How would it do to amend the constitution so as to deprive the governor of power to commute life 
sentences or to pardon, except upon a finding by another jury that someone else actually did the killing? 
Or how would it do to let the judge have power to change the punishment when he is otherwise 
satisfied with the verdict? 





“o> 


It would be a great help if someone would lay dowm rules by which it is to be determined when 
the penalty shall be death and when imprisonment. 


a 


What is judicial temperament? One judge is a quick thinking, quick acting machine gun who gets 
through a great volume of work. Judge Thos. C. Wilson, of this district, was like that. If the av- 
erage district judge of Kansas was asked to handle as much’ work as Judge Wilsom he would resign 
forthwith. Another is slow of thought, whose mind is of such character that it takes a long time for 
ideas to penetrate. He is likely to be called a man with a judicial temperament. 











Not long ago we had a debate about putting experts on juries. A lot of lawyers firmly believe 
this is one solution of the jury question. Well, we had a jury here a few weeks ago. A damage case 
was submitted to a jury on which was one lawyer and a deputy sheriff of six years’ experience. A 
woman had lost several months’ wages at $50 per month, laid on hard boards at a hospital until the 
hospital bill was over, $100, suffered most excruciating pain, and had doctor expenses. Pain still con- 
tinued for months. The jury allowed the hospital bill and that was all. Ask Judge O. W. Helsel how 
he likes experts on a jury. A new trial was granted without argument. Two days’ court work, ex- 
penses of jury, attorneys and witnesses wasted. 





Over in Hutchinson, Lewis Oswald, attorney and former mayor and well known “Romancer,” 
says some rather biting things about judges and lawyers. He might be in contempt of court. I don’t 
know. What interested me most was his statement that the Ninth Judicial District, Reno, Harvey and 
McPherson counties, pays $20,500 per year into the state ‘treasury for expenses for judges and im- 
pedimenta, as Julius Caesar would say, and at the same time gets back a meager $6,600. Why, bless 
your sweet life, Lewis, Sedgwick County has been doing things like that for years. Now we are 
accused of wanting too much relief help. If you could see all the taxes—like cigarette, auto, gasoline, 
income, etc.—that we have paid in and how little we have gotten back you would be simply horrified. 
Yes you would. 





And don’t jump on Justice Smith too hard. Several young fellows of the local bar “played” him 
up simply “terrible” at the last bar meeting as well as three years ago, and he still goes smiling and 
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whistling down the street. And Judge Sommers—you call him “Tubby”—why, we invite him down 
here to talk to our local clubs and some folk have threatened to send him to Congress. 





While we are on this court subject why not take a look into this Federal Court business. As the 
writer remarked to Col. Glen Porter the other day, it looks like when we get a Republican president 
then we will get a new Federal judge and not before. Glen agreed. 





Since both Glen and the writer, by virtue of ‘political preferment, seem: to be out of the picture 
now, why not look at this question logically. Judge Jesse D. Wall said he was opposed to the new 
court division until we had a Republican president. 





Do we need another division? Isn’t the docket in pretty good shape? The answer to both ques- 
tions is “YES.” How do you make that out? Verv simple. It is pretty safe to say that thirty-five 
to fifty per cent of the business of a civil nature which would be taken to the Federal Court from this 
section is not now taken there. In other words these cases are denied the use of the Federal Court. 
Yes, but why? Let's take a specific case or two. Many years ago, during the regnum of Judge Pollock, 
I found that clients could not afford to go to the Federal Court because the Judge lived in Kansas City 
and they could not afford to pay me fifty dollars every time richer opponents filed a motion, for the 
purpose of going to Kansas City for a hearing. 





Then I found that somehow the judge liked to get back home and he really didn’t have time to 
try cases. However I did hear him listen quite patiently to one case in which I sat as co-counsel with 
a Missouri lawyer. To this day I have marveled at his patience for the attorney certainly gave as fine 
an exhibition of justice of the peace practice as you ever heard. It may be the judge was so astounded 
that he didn’t have the heart to interrupt. Judge Simmons of Hutchinson was the opposing counsel 
and won. 





I undertake to say that if we had another division of court sitting at six or seven additional points 
in Kansas, business of the federal court would double in three years. Make a note of this and see 
if it does not come true “when and if we get a Republican president.” 





Writes Judge Tom Kennett: “Somewhat to my surprise I noticed your statement that there were 
48 district judges in Kansas. I have myself made that mistake, but did not expect a man of your 
standing to fall into such errors.” Thanks, Judge, for the correction and .... Yes, I really did make 
a serious mistake in this column a year or so ago but if amyone—even our industrious and capable 
former editor, Gene Stanley, noticed it—nothing was said. To err is human, you know. 





I have been re-reading a letter of some time ago from Judge Ruppenthal, thinking some of it should 
be incorporated here. It is a long letter and hard to separate. It has to do with appeals and contains 
this sentence, “Would it be fair to the trial judge if he had a plain, open opportunity to see what is 
claimed so as to have a chance to suggest the court’s position where it appears the judge is unfairly 
dealt with.” Wonder just what suggested that statement. It would seem the trial judge's attitude should 
be purely impersonal, even when the appeal is a mere political appeal, as happens. 





Somehow it never seemed the trial judge should be hurt either by appeal or reversal unless he 
knows it is entirely personal and then he should overlook it. Sometimes a trial judge should hope to 
see a case reversed on points of law where he disagrees with previous holdings of the Supreme Court. 
If the trial judge has done his best, and the Supreme Court finds he is wrong then he can correct 
himself. If he hasn’t done his best, he ought to be reversed for the litigant’s sake. What hurts, per- 
haps, is when the Supreme Court decides the case on a point which was not raised in the trial court. 
Then the trial judge may look foolish to the lawyer who was not in the case. But what of it? That 
has happened to me on several occasions. If justice is done, no matter. Are district judges out for 
records only or are they trying to administer justice in both human and property rights? 





As Oliver Wendell Holmes moralized, “We know that life may still be lifted into poetry and lit 
with spiritual charm.” In the law and the decisions of the courts? Well, why not? 


HEAR HON. INGHRAM D. HOOK 
President Missouri State Bar Association 
at the Annual Meeting 
TOPEKA 
MAY 26 and 27 
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Have you found that 


Kansas Case 


You Have Been Seeking? 


vvyv 


You will find it in the “Life-Time”’ 


KANSAS DIGEST 


Every reported Kansas case from the earliest 
times is fully represented in this Key Number 
Digest of Kansas. 


vVvvyv 


Three special ‘‘Case-Finding’’ and ‘‘Time-Saving’’ features 
are at your service 


Descriptive-Word Index — Directs you from the facts of your 
case to all adjudicated cases involving similar facts. 


Table of Cases — Refers you from one case in point to all other 
cases on the same specific point. 


Pocket Part Service — Every volume is kept to date through 
annual cumulative Pocket Parts that fit into each book and 
make unnecessary any supplemental volumes. 


Ask for further details 
West Publishing Co. St. Paul, Minn. 


Also for sale by Vernon Law Book Co., Kansas City, Mo. 
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Comfort--Service-- Hospitality 


These three factors make The Lassen a 
favorite gathering place for attorneys 
from all parts of Kansas and the 
Southwest. 


AIR-CONDITIONED GUEST ROOMS 





Two blocks 
from the 
Federal 
Building . . . 
Three blocks 
from the 
ihe Court House 
TT eran ee 3 4 
THE omens itl 
“famous for its food” 
THE DINING ROOM 
HOTEL LASSEN 
‘*Wichita’s Best Address’’ 


Henry J. Hayn, Manager 
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VY my WE ADVERTISE THIS 


AelLeRe WORD INDEX 


After over 90% of the A.L.R. owners acquired this new one- 
half million word leads to A.L.R. annotations we were about 
to discontinue advertising it. But to our surprise the sale for 
this word index was just beginning. 

Non-A.L.R. Owners find this a most helpful desk book, which 
tells them the annotations they should consult on their current 
questions. 

Let this red desk book be your next library purchase. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER, N. Y 


BANCROFT-WHITNEY CO.. SAN FRANCISCO. CALIF 
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« Hotel Kansan » 


Sweet Operated 


Topeka’s Largest and Most Warm-Hearted 
Hostelry Bids You Prestige, Comfort 
and Friendliness 











Absolutely Fireproof 
300 ROOMS 
Le Single $2.00 Double $3.00 
75 Rooms, Bath eniitevaientpesiitinli Single 2.50 Double 3.50 
a ee Single 3.00 Double 4.00 
EE Single 3.50 Double 5.00 
105 Rooms, without Bath..........._- Single 1.50 Double 2.50 


All with Free Fans and Circulating Ice Water 


Five Private Dining Rooms and Main Dining 
Room — Also Air Conditioned Coffee 
Shop. Coolest Spot in Kansas. 


Our Roof Garden Is the Finest in Kansas 























Luncheons 50c Dinner 75c 
11:45 A.M. to 2:00 P.M. 5:45 P.M. to 8:00 P.M. 
Headquarters for Rotary, Kiwanis, Optimist 
and Metro Clubs 
ALSO OPERATING 
The Mark Twain --St. Louis, Mo. 
The Capital Hotel -Topeka, Kan. 
The Osage Hotel Arkansas City, Kan. 
The Hotel Bothwell Sedalia, Mo. 
The Hotel Tiger. Columbia, Mo. 
The Hotel Missouri Jefferson City, Mo. 
The Tioga Inn Chanute, Kan. 
Sleep in Comfort and Safety 


JOHN 8. SWEET, President 
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NOW » » » 


S MAKES 


COOKING 


Easier » Faster » Cleaner 


ATTENTION—EVERY WOMAN WHO COOKS! 
Here’s a really modern way of cooking you’ll want 
to know more about right away! 

This advance in cooking routine is made possible 
by the marvelous new Gas Ranges. You just can’t 
imagine how different they are—how much of the 
cooking: job they’ll take off your hands. Why, to 
own one of these capable Gas Ranges is just like 
having a helper in the kitchen! 

You'll ‘‘ah’’ with delight when you see all their 
thrilling automatic features and the pull-out smoke- 
less broilers. And when you realize what these up- 
to-the-minute improvements can mean to you in 
comfort, money-saving and finer meals, you’ll want 
a modern Gas Range in your kitchen without delay. 

Do see the stunning new models at your gas com- 
pany showroom or appliance dealer’s. Go today, or 
tomorrow. You’ve got a surprise coming when you 
see these ranges that look as smart as they act! 














The Gas Service Co. 


—A Cities Service Company — 

















The Open Mind 


Shepard’s Citations has an open mind. 

Its program is to provide a complete citation service for every 
active lawyer. 

Already this program has led to the building of over sixty 
editions in order to serve the requirements of a particular state 
or juriedict 

Through a completely up to date and modern organization 
whose personnel and facilities are unexcelled in the law pub- 
lishing business, Shepard’s Citations looks into the future. 
It is committed to accuracy and quality at the lowest possible 
cost. Every detail is subject to constructive checking and 
the possibility of betterment. 

This mental attitude is of interest to you asa lawyer. You 
are assured that you are buying the result of today’s best 
thinking and planning, not yesterday’s prejudices or the mere 
product of habit. 

You will benefit from a service with an open mind. 


ed) 


Shepard’s Citations 
The Frank Shepard Company 
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z men who aided Alexander 
° I Graham Bell ia the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


v gv vy 


Butz himself, the young inventor . . . 
today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


v v v 


Tuomas A. Watson, making with his 
own hands the first telephones . . . to- 
day his place is filled by the great 
shops of Western Electric Co., which 
supplies at a saving the materials 
needed in the Bell System. 


v v7 7 


Gazpnveze G. Hussazp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTMWESTERNM BELL TELEPHONE COMPANY 
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Can... 











your employees 





see..? 


Of course they can see—but sci- 
entific experiments prove that the 
average office furnishes its em- 
ployees only one-tenth the light 
really needed for visual work. 
The eye readily adapts itself to 
such conditions, but the resulting 
strain soon causes a marked de- 
crease in working efficiency and 
a corresponding increase in mis- 
takes. 


Proper lighting can eliminate 
many of these mistakes easily and 
inexpensively by reducing the eye- 
strain that comes from pouring 
over briefs, references, and law 
books under bad light. Yes, good 
lighting in your office will soon 
pay for itself by speeding up work 
and eliminating mistakes—by in- 
creasing efficiency as much as 
40%. 

Wouldn’t it be good business to 
find out if your office lighting 
is right? Call or write for a light- 
ing survey. There’s no charge or 
obligation. 


KANSAS % ELECTRIC COMPANY 
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Wichita’s Headquarters 


— For — 
MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 
Kit Kat Coffee Shop and Pup Lunch 


It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 

















ADVERTISING 


439 





Complete Bankruptcy Schedules 


. also Legal Blanks, Blank Books and 
Bookbinding; Professional Stationery for 
=e attorneys, Reports, Abstracts; Stock and 
Bond Forms with or without Coupons im- 
printed. 


THE WICHITA EAGLE PRESS 


WICHITA ote KANSAS 























NATURAL PREFERENCE 


is given the advertisers in The Journal by the attorneys of Kansas. 


Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 
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